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PREFACE 
P 
SUPPLEMENT.” 


TAI/HAT Mr. Wentworth heretofore Pub- 
VV liſhed concerning the Office and Duty of 
' _ - Executors, being known by Experience, 
and many Years n rv to ſtand upon the. 
ſolid and Iafting Foundation of Law \ I con- 
ceived it more proper and 1 
Publick Good, to ſupply what is now neceſſary + _ 
to be added thereunto, by reaſon of the Altera- 
tions occaſioned by Time, Acts of Parliament, © = 
and otherwiſe, than wholly to raiſe @ New 
Structure; which, altho' with the like; Mate- 
rials, and in the like Form, yet, for Want the 
like Time for Tryal, could not expect the lile 
Approbation : Therefore, as deſired, I was wil- 
ling to compile A Supplement to the Office and 
Duty of Executors, containing what I have 
collected from the Great Body of "the Common 
2 ens | 4 = 4 
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| Gi The Preface to the Supplem ent. 
and Statute Laws of the Kingdom, and which 


' hath been omitted or not COmpr ifed in former 
. Impreſſions 0 the ſame from the Origi- 
nal Definitions, and rendring the Whole con. 


pleat, and in all its Parts conformable to the 


preſent Time, and conſonant to the Laws now 
in Force With References to the Books and 


Statutes at large, Authori and Approvi 

the ſame, in ſuch a Brief and K Mg 
as may be moſt ready and proper for the Uſe 
and Satisfaction of the Fudicious, Inſtruction 


of the Studious, and Direction 7 Thoſe it doth 


or may concern; the Benefit of all being the chief 
Aimof 5 
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Midt the Readers of theſe Diſcourſes, 
\ ſome not yet unfriendly may aſk, per- 
haps, Pyorſum bac? or Quorſum ſic? 
Why have we a Tractate and Diſcourſe legal? 
Or, why in Exgliſb, and not rather in the Law. 
language ? To whom, yea alſo to others, perhaps 


les inquiſitive, it will be, as I think, a Thing not 


unpleaſing, to hear ſome Reaſon rendred, why L 
have ſet my Head and Hands to this Work fo 
little in uſe with thoſe of our Profeſſion; why 


4 
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* _ 


alſo in Engliſh rather than in the Language where- 


in our Volumes of Law are for the moſt Part and 


well-nigh wholly written. | 


Firſt, For the Matter, viz. my thus Com- 


menting or making a Tractate upon a legal 


Theme, er, PR 
I. I have long and ſtrongly conceived, that 


the more Nobles, Gentlemen, and others, ſhall _ 


be acquainted with the Law of the Land, and 


the Juſtneſs, Equity, Prudence and Providence 


thereof, the more they will love it and affect it. 
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to bring Nobles and Gentlemen into acquain- 


tance with the Law, is a Means as well to ad- 
vance it in their Eſtimation, as to advantage 5 
2. I have long thought, that we, who are the 10 
Profeſſors of our Law, have been more wanting 
to it than the Civilians and Canoniſts to theirs, be 
who have written very many Volumes. Spartam £. 


quam naftus es, hanc exorna, hath been ſaid of old, 
and ſhould be aſſayed a-new. _ 1 

3. More wanting than others before us of our Wn 
own Profeſſion have we alſo been, as I think: 10 
Yet, as of old, Britton, Glanuil, Bracton, beſides f 
rot printed, Feta and Ingham did lead the Way; Pr 
ſo ſince, Mr. Littleton, and more lately, St. Ger. 40 
min, Perkins, Fitzherbert, Staundford, Crompton, 6 
Lambard, Kitchin, Sir Henry Finch, Dalton, Fav Tn 
trodden this Path; ſo as it cannot be taxed with 4 


King Janet 4+ The Tax and Increpation of our late learn- 
jo ps hie ed and judicious Sovereign upon us the Profeſſors 
Book To. of the Engliſh Law, as being wholly in Effect ad- 


ainſt To- 
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| The PREFACE © wt - 
5. To this I may add the Crown's Expectation 

of ſomewhat Legal to be publiſhed and ſet ioth 

from Time to Time, as appears by the ſpecial 

Patents ſucceſſively granted and renewed for the 

ſole Printing of Books of Law. There is one ſuch a 

in Force at this preſent; and another long hath | 

been in Remainder and Expectancy to take Ef- 


f-& upon the Expiration thereof. 

6. And now to adjoin Sc to Hee, viz. the 

Reaſon of my Engliſh writing, to that of my 

writing upon a Law Theme. Firſt, receive the 

ſaid late King's judgment touching both, ex- | 
preſſed in one of his Speeches printed thus: Marh 

, 7 0 ' . Es 4 | go 

« I wiſh {ſaith he) the Law written in our vul- 

„ gar Language; for now it is an old, mix'd 

and corrupt Language, only underſtood by 


0 „Lawyers; whereas every Subject ought to un- N 
| « derſtand the Law under which he lives, &c. 5 


Profeiſion, agreeth with the ſaid late King, ſay- ftice. 
ing, Abuſio eſt que les Leyes oveſque lour encheſons ne 

ſoient ſcens & conus del touts. It is an abuſe, ſaith | 
he, that the Laws with the Grounds be not 'Y 


1 
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| 


of known by all. Ergo, to be in a Tongue under? 1 
5 ſtood by all. DLO ; . 

25 8. More plainly and fully doth that our both | 
4 well learned and well-deſcended St. Germin ſing N 


Jp Conſort with our ſaid late ſcientious King. For 5 
e 


firſt brings in the Doctor of Divinity, ſaying, Ls. 1. c. 245 
that henceforth he will take more Pains than be: 


0 OH The PREFACE. 
= did for this Reaſon, viz. To the End that it 
might be underſtood by all. . 
8. Which of us hath not heard it objected, 
That we Profeſſors of the Law ſeek to hide the 
Secret and Knowledge thereof under that dark | 
and diſtaſted Language wherein the Law is for 
the moſt Part written? Not that I hold it any 
juſt Excuſe for the Neſcience or Negligence of 
any, that our Books are not in Engliſh; ſince, 
firſt, it were eaſy for any diligent and intelligent 
Man, ſpecially if acquainted with the right French 
Language, to underſtand our broken or brackiſh | 
French in a few Days. Secondly, There be both 0 
Statutes and ſome other Law-Books in Engliſh, Bll a 
which are neglected by the moſt, Thirdly, . 
Though Care hath been taken in Parliament in t! 
36 Ed. Edward the Third's Time, that Lawyers ſhould i 
15. plead, that is, argue and debate Cauſes, in Eng- 
li, which was often deſired by the Nobles and 
Commons, till at laſt aſſented and enacted; and 
„ Ph, in Queen Marys Time care was taken, that the 
i .. Commiſſions of Purveyors ſhould be in Exglib, 
to the End that all Subjects, from or of whom 
they would take, might both ſee them to be Per- 
ſons authorized; and ſo alſo in what Manner they 
are directed to uſe their Authority, according to 
the Prince's pious and princely Care, that his 
Subjects ſhould not be abuſed by his Officers: 
' Yet for this Affair, of having all the Law - Vo- 
lumes ſpeak Engliſh, I have not heard nor read 
Mm of any Defire or Endeavour in Parliament. 
— Fourthly, If the Annals and Reports were in 
RR / F#vrglih, they are fo replete with Debates about 
„Forms of Writs,. Returns, Pleadings, Eſſoins, 
a N Protections, Vouchers, Aid-priers, 
Conuter-pleas of both, and the like, as 
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vould eaſily diſtaſte and diſcourage any, not in- 


tending to profeſs and practiſe the Law, from 
verſing much in them, or paſſing through them. 


This therefore, as I think, would not much ef- 


fect the expreſſed Deſi ne. 
9. The Thing (in my Judgment) fit and fruit- 
ful to produce that good Effect, would be, to 


have Extracts of the Materials of the Law, and 


not without ſome good Choice and Selection, 
compoſed in Way of Diſcourſe, or Tractate ex- 
poſitory, and that in Engliſ. 

10. I cannot well ſee or comprehend how any 
one legal Part or Theme may be more uſeful to 
and for the Generality of Men, and conſequent- 


ly more generally expetible and wiſhed for, than 


the Office of Executors. For who almoſt is there 
who either is not, or may not be an Executor or 
Adminiſtrator; or at leaſt hath not, or may not 
have to do with them, either to receive from 


| them, or to pay to them Debts or Legacies? Or 


who 1s there above Forma Pauperis, that may not 
be a Teſtator or Will. Maker; to the Guidance of 
whom, even in the Choice of his Executors and 
Contrivance of his Will, it cannot but be mate- 
rial to know the Office and Duty, the Right and 
Intereſt, the Power and Authority of Executors 2 
Yea, of each one Executor, where there be di- 
vers; yea, to know who may be made an Execu- 
tor, who not; who can make one, who not; 
how he may be faſhioned generally or ſpecially ; 
what ſhall come to him, that cannot be given 
from him: Yea, what Goods or Chattels ſhall 
o from him, though not given from him: Be» 
es the Knowledge for thoſe. others neceſſary, -_ 

of the ſafeſt Wards or Locks for Execators,” their 
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Readers none appeared which could challenge of 
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© FREFAGE 
Creditors, Gr. towards or againſt them. Io 


me, conſidering what Parts of Law were moſt 


this the Precedence, and therefore I gave it the 


: firſt and leading Place. Thus mine own Thoughts, 


But how fan this Diſcourſe may be profitable to 


any, and how many, aliorum ſit judicium. How 


many know no more of theſe, than of the Way of 
ip the 8a? at oandrys 
12. Laffly, Theſe are not intended for the 
Learned of our Profeſſion, who have drawn, or 
can draw out of the ſame Fountain which 1 did, 
and ſo need not my Help; but for their Sakes 
who are not Profeſſors of the Law: Yet ſo, as if 


any young Students may in any Part receive Fruit 


by my Labonr, I ſhall not grudge or 'repine at 
their ſo doing. Bonum quo communius, eo melins, 
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| The InTRopUCTION. |. Ss 
| T Haber an Execntor 0. 4 Vill be fich Relatives 8 
| that one cannot be without the other, "I = 
. Of the Kinds of Wills, 5 1 
105 V hat ſhall amount to a making one 1 
— Words are requiſite thereunto, _ | 4 
3 How an Executor ar bis Executor/ip A 
| E in ſpecial Manner di ferent foe th ge- 
n 10 4 


1 Ln —_ make an 33 3 
we wot s N Aſpoſe by bi aſd... 5 

at a Man may give or diſpoſe by bis . 
Of the Revocation and Countermand of with, 
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of the State of Things instantly ben thi Te 
ſtator's Death, before any Will be proved, 


ws is wrought ty a Gift of a Thing certain 
and known, as the White e the _ 
Cow, 8&c. 


M hat by a Bequeſt to an Executor, 
| What is wrought by a Keleaſe 3 in the Will to a Dau 
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28 
2 5 1 a Debtor or Creditor Exccntor, #20 
8 or e made 120 5 TE J 31 
© H A P. III. : 
Hat may be done by or to an "Hana. defer 


proving of. the Will, 


33 
Refuſal to prove the Will, tar” 1 A 
8 5 oaks Refuſal, of 


2% 36 
hat ſhall be ſuch a Meddling or Adminiſtring ty an 


Executor, that he cannot vefuſe after, 38 
of « the Force and Effect of Refuſal, W 
CHAP. IV. | 

TN proving Wills, weld 1 

H where, and before vlow VI 1. 10 1 5 
roved, 43 
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Hat Thi "gs ſhall co come unto recutors, ond be | 
V Aﬀets in their Hands, and what not, 52 i 
2 real or poſſeſſory, N 1 

ome doubtful Caſes tonching Chattels Real, 54 2 
IT: Chattels Perſonal, 56. 2 


More doubtful 1 2 toxching Thug perſnal, #4 1 
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Of Things not aftually'5 in the Teftatar but ae- | 
cruing to the Execntors, oY, or after the Teſta- 
tors Dent 0 ; OY 


F Things i in Aion, 
Chattels come to A wr 
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5 lation amongſt the Executors. i + 3 
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and muſt join and be 7 in Suit, 
2 one alone muſt anſwer Suit, and bow, . 97 
ben they differ in Plea, the beſt fall be taken but 
one may confeſs alone, 98 
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nent x" Debts by Specialty or Record” 8 115 
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A — ſong 4 118, 119 h 

Contract 120 
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Executors in Payment of the Teſtator s Debts. 
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the Wil, | 130 131 
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of Devaſtation or Waſting,” 


Hat ſhall be ſaid to be a V. 
Was * 85 
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#ho ſhall by this Af be charged to yield Recompens, 


r 
bo ſhall reap. tbe Benefit, or take Advantage of 
this ation, _ 162 


Ho far t Executor rv waſting Hall f incur Da- 


mage, or make his own Goods liable, 164 
Is phat manner Relef hall bs had ngon this Pint of 
Wafting, e 


CHAP. xv. ns 
Of an Executor of his own Wrong: 


T Hat As or ee ' ſuch an one OM 
being Executor, nor Admmſtrator by Right, 
Hall make him to. become an Executor by Wrong, 
172 

In what Manner, and by what Name ſuch ſtall be 
ſued, eſpecially when another than be is Executor ov 
2 or himſelf after ſuch Ad becomes 
Admini flrator, 176 
How far Executor of bis own Wrong become Habla ts 
Creditors, and bow, and to 1 . 
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TP; KK: þ 8 was. never Executor, nor ever 4. 
niſtred as Executor, 183 
2 plead fully adminiſtred, V 
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CHAP. XVI. 


Here Fallen ſhall bs "kao the Ewan, ; 
| own Goods, though no Plea of the Defendant, 

nor . do ſo occaſion : And of the ſeveral 
Manners of Judgments i in everal . 


CHAP. XVII. 


Of married Women ol Infants Executars.... 


Herber Feme-Coverts may nabe Wills an ap 
point Executors, with -or without their Huſ- 
þ 5 Aſent, and bow, whereof and in 32 
a 2 15 190 
Whether they — be made Executors without er 
Huſbands Aſſent, or bow far their agent? 
_ binder it, 5 5 
= #%#bat As" in Execution of the Executorſbip they ma may 
—_— 5 a their 1 or their Huy ands with- 
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made Executors, 1 Yb 3 Page 208, 
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Wars Legacy in certain, NOT in Nos 
der, 5 be taken or bad, without the Execu- 


tors Aſſent by the Lzatee, or him to whom it 3s 
bequeathed, "BY 
I hen an Executor can or ſafely may pay; deliver or 
Aſſent to.a Legacy, 135 0M 
Whether one Executor alone may do it, and what = 
the Executor be an Infant or Woman Covert, 222 
bat ſball amount to an Aſſent of the Execntor, .and 
what to a Diſaſſent or Di on of Aſent, 224 
How a Leaſe or Chattel Real may be given to one © 
for a Time, with n to another, bow not, 225 
I here an Aﬀent to the firſt, or one part * the Bo- 
N50 ſhall imply on amount to an Ae ent 2 ag 
efidue, + 
Of the A. N Aſents, and therein ef. 4176 7 
conditional, rr; | 
"bat manner of I tereſt be in the Remeinder pd 
Fry 7 oe gene Late mo iſe 2 
je of that other; and w r he ma 10 
during that Time, and bow, 7 2 90 5 
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whether this Remainder car be Jefuated by Ad 
the Deviſce for Life, or by the Death bim n 
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By what Ads or Accidents a Legacy may be forfeited 
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| The INTRODUCTION. 
255 
g cutors, may all, in _ be reduced to 


f theſe Three Heads; vnn. 
2 Their Bei 
0 Their . 

Their Doing. | 
Zy the firſt T intend their Creation or b Conſtitu- 
t tion, with the Incidents thereto. By the ny x 
fel their Intereſt, Fruition, or Poſſe gelle By the 


25 chird, their Managing and Execution of that on 


in 7 Intention, and the chief —— th this 
As he that travelleth from London to Jork to 


vers other Perſons in his Journey and Return. 
„ 8 


JOFFl c E 
EXECUTOR! 


\HE Things conſi derable touching Exe 


fice. This laſt was and is the Thing principa _ a 


ez but neceſſarily it muſt have ſome lere : 
ents, ſome Concomitants, and ſome Conſeguentit: 


ſpeak with J. S. muſt needs paſs by and through 
other Towns and Villages, Soak peak with di- 


The Dffice of 


3 


fg 5, je 1 


CHAR L 


Of the Relation between a Will and an 
SS Executor. . 
1. Whether an Executor and a Will be ſuch Rela 
tives, that one. cannot. be without the other; and 
therein of the ſeveral Kinds of Wills. - 2. How 
© and in what Words an Executor may be made and 
created. 3. How he may be in ſpecial Manner, 
different from the general, faſhioned, limited, or 
qualified. 4. Who may make, or be made an Exe 
cutor, who not. 5. What one may give or be. 
 queath by Will, what not. 6. How a Will or 
Executor once made, may be unmade, and what 
ſhall amount thereto, viz. a Revocation total or 
partial; what to new Publication. 


As to the firſt; the very Name of Executor 
| . Purporteth in general one to execute ſome- 

what, or to whom the Execution of ſomewhat is 
committed or recommended. In one Particular 
thereof, an Executor of a Will muſt needs be 
ſuch a one to whom the Execution and Perfor- 
mance of another Man's Will after his Death 1s 
commended or committed; or who is conſtitu- 
ted or authorized by the Will- maker to do him 
that friendly Office. Hence it followeth ne- 
ceſſarily, that a Will is the only Bed where an 
Executor can be begotten or conceived; for 
where no Will is, there can be no Executor: And 
this is ſo conſpicuous and evident to every low Ca- 


pacity, that it needs no Proof or IIluſtration. 
„ 8 * 2 4 5 Ph On 
„ 


a> _ : 


num Exetutcz. „ 
+ the other ſide, though much may be wr they Pew: Com 2 þ | 
n the Name of a Will, many Legacies bequeathed, 204 Darcie's 
1 e 0 2 Caſe, fo ex* _ 
nd many Things appointed to be done, yet if no preſly lad. 
xecutor be named, there is no Will: For theſe 
o be ſo relative and reciprocal, as that one can- 
Hot be without the other 7 If NO Will, no Execu- | 
or; if no Executor, no Will. Let here are two 
autions to be affixed: 1. That a Man's Mind, 


cu Pill and Intent touching the Diſpoſition of his 
and oods being declared, although for Want of na- 


ing an Executor, he die Inteſtate, ſo as Admi- 


and iſtration is to be committed; yet for that here is 
ner, Not only an Inception of a Teſtament, but fo far 


n Progreſſion therein as feſtatio mentis, that is, the Tefanens 


xe WManifeſtation of the Mind of the Party deceaſed; 147 cath 
be- Wind Owner of Goods; therefore this Mind and In- wei. 
| or ſe ntion of the Inteſtate being notified and made 
hat Wknown to the Judge, who is to commit Admini- 


ſtration, is uſually annexed” (as I take it) to the 
etters of Adminiſtration; and meet ſo to be, 
for a Direction for and to the Adminiſtrator, as 
well as to the Will fully and perfectly made, but 
refuſed to be proved by the Executor, which is 


15 Huſual. Another Caution is, where a: Man ſeiſed 
lar of Land in Fee ſimple diſpoſeth the ſame, or Part 
be thereof, by his Will in Writing, ſigned by him 
Or- 


and ſome others in his Peſence, and ſubſcribed: 
by three or four Witneſſes in his Preſence accord - 
ing to the late Stat. 29 Car. 2. Cap. 3. This 
ſtandeth good for the Whole or Part, according: 
to the Difference of the Tenure, although no 
Erecutor be named: So as the Party dieth Inteſtate, 
and Adminiſtration is to be committed, as toueh- 
ing his Goods; and yet hath a Will as touching his 
Lands. This may ſeem ſtrange; but the Reaſon- 
thereof is an aan, inabling to diſ- 
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The Office of 

poſe of Land by Will in Writing; and for that Land 
1s not properly Teftamentary, neither hath the 
Executor (if any be) any thing to do or intermed- 
dle therewith : And therefore is the making or not 
making of an Executor, nothing pertinent to the | 
Validity or Invalidity of this Deviſe or Diſpoſition 
of Lands by Will, So as though, where there is 
not Teſtatio mentis, there is not Teſtamentum z yet 
may there be the firſt without the later. Ha. 
ving now ſeen that Bequeſts of Legacies, without 
making of Executors, doth not amount to a Will; 
let us now conſider whether the ſole Making of 
Executors in the Name of a Will, without giving 
any Legacy, or 2 any Thing to be done by 
er, I ſay, this be or amount unto 

a Will or not ? Since here upon the Matter nothing 
is willed, and conſequently nothing reſts to be 
executed by the Executors, whoſe Office is, as 
. hath been ſaid, to execute the Mind, Will, and In- 
tent of their Teſtator; and, Ub: non eff teſtatio 
mentis, non et Teſtamentum, ſay the Canoniſts, 
For Anſwer hereunto, confeſſing that indeed to 
be the Office of an Executor, I yet conceive confi- 
dently that in the Caſe above put there is a good 
Will, and as a Will it is to be proved, and ap- 
proved for theſe Reaſons: Firſt, for that the main 
and principal Part of an Executor's Office, and that 
which concerns the Soul of a Teſtator (as our 
Books ſpeak) 1s the Payment of his Debts : Now 
who knows not that the very Making of an Exe- 
cutor 1s the Conſtituting of ſuch a Perſon who is to 
pay all Debts? And for that Cauſe and End is prin- 
Sy to have and enjoy all the Goods and Chat- 
tels of the Teſtator's, and all Sums of Money to | 
him owing. 80 as the Naming of A. and B. Exe- 
Implication a Gift or Donation mw 
R them 


r him ſo to have ſet down in his Will "Bar there 


ies, it muſt be a dead and a void Gi 


| an Executoy, 
them of all the Goods and Chattels, Credits and 
xerſonal Eſtate of the Teſtator, and the laying 


pon them an Obligation to pay all his Debts, 
Ind making them ſubje& to every Man's Action 


or the ſame. And if the Law ſpeaks thus much, 
ince Quod neceſſurio ſubintelligitur non deeft, what 
eed then the Party expreſs it in his Will? If he 
ad willed more than this, as to have given this 
pr that in way of Legacy, it had been needful 
no meer Neceſſity that every Man ſhould give 
Legacies in his Will; the Eſtates of many will 
not do more than pay their Debts, nor oftentimes 
do ſo much; ſo as if they ſhould give 8 Lega- 

t. And 
ſuppoſe a Man hath much more, and intendetn 
all to his Wife, Brother, or Siſter, or other 
Friend, his Debts being by ſuch Perſons paid ; 


ſince the very Making of the Party Executor 


without any more amounteth to thus much, and 
effecteth this, what needeth then more Words? 
Fruſtra fit per plura quod fieri poteſt per pauctora z, as 
we often ſpeak touching legal Paſlages, - It is 
needleſs to write four Lines, where two are ſuf- 


W ficient. Nor is teſftatio mentis here wanting, ſince 


the Teſtator hath made known who ſhall have 
the Adminiſtration of his Goods for Payment of 
his Debts: And it is to be preſumed he had no 
more ſpecial Will, ſince he did not declare more 
and left his Executors farther to have and to do 
prout Lex poſtulat. And who can ſay here is no- 
thing to execute? Is the Suing for and Collecting 
of Debts due to the Teſtator, and Paying of Debts 
by him, nothing? Nay, it is, in hoc ncgotio, tha 
unum neceſſarium. Beſides, the making of an Exe» 
cutor is a Deſignment- of 1 Perſon to be this Teſta - 
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| |. . 
tor's Aſſign, to whom and by whom divers Thing, 
may be feaſible by Virtue of Covenants, Bonds, or 
other Aſſurances; as after, where we come to 
ſhew how the Executor repreſents the Perſon of 
the Teftator, will appear: Alſo of one, who, 2 
our Books often ſpeak, is to diſpoſe the Teſtator' 
Goods for the beſt Advantage of his Soul; but in. 
ſtead of that, (ſince as the Tree falleth, ſo will 
it lie, or reft) I ſay, as is moſt for the Honow e 


7 


and Reputation of the Teſtator. | RY 

| | J to 

Of the Kinds of Mills. en 

| . e ee 3 
1 * OW Wills are of two Kinds, or may be for 
1 two Ways made, viz. either by Writing or to: 


brought to Nuncupative, that is, by Words not put in Wri- Wl W 
2 37, ting during the Teſtator's Life ; for after the Ie. th 
the Tefta= Ftator's Death, this verbal Will muſt be reduced ve 


tor in his 


Life, it. is to Writing, and have the Seal of the Ordinary, BW th 
writing. or Judge {ſpiritual thereto affixed, and other Cir- N 
Pas H. cumſtances obſerved as the Stat. 29 Car. 2. Cap, v. 
3 directs; and then it is as effectual and of a; WM N 
good Validity, as if it had been in Writing in the WI V 
Teſtator's Life-time ; and fo doth the Common as 

Law allow and 4 thereof. 5 

But Tadviſe all to make Wills by Writing, and 

ot to leave them to the doubtful or ſlippery Me- 


mory of Witneſſes. For as of Leaſes parol hath i 
been ſaid, that they be Leaſes perjured or of Per: | 
jury; fo of Wills parol may be feared. Beſides, 
many Times a Man doth ſpeak and declare this 

19M or that Part of his Will, ch his Wife, Child, 
ON or Friend diſſwading, he letteth that Purpoſe and 
"I Part of his Will to fall, and departs from it; yet 
_—_ witneſſes wiſhing it to ſtand, will perhaps a 
_— it as Part of the Will. As for a Will Gift and 
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ung Diſpoſition of Land of Inheritance, if it be | not 
s, o rully written before the Death of the Teſtator, 


ith the concomitant. Circumſtances and Di- 


n f rections obſerved, according to the Stat. 29 Car. 

„ 2, 3, or done fo far (at leaſt) as concerns the _ 
tors Dit oſition of Lands, it cannot be for that Part 
tin. mate good by reducing it to Writing after his 
will Death. As for Goods and Chattels, it may. 


Yet if it be Written before the Death of the Te- 
ſtator, if it be never brought to him, or read 

to him after the Writing thereof, it is good 
enough; and that not only for Land, as the Caſe 


be for Goods and Chattels, ſo as there be an Execu- 
or tor named. But whether ſhall we ſay this is a 


Will Ae or in Writing? And ſurely I 


Ie. think that this is a Will in Writing, and not only 
ced verbal, though it want Subſcribing ; for we know 
ry, that many cannot write their Names, but on!! 

-1'- Marks, and what is that? Nay, ſuppoſe one 
a), wants Hands, and cannot write fo much as his 


Name; yet doubtleſs this Man may make a 


the Will in Writing, it being written by his Direction, 
100 as his Will which he dictated: Nor is the Sub- 


ſcribing of the Name of the Maker any eſſential 
Part of a Deed, and leſs of a Will, which needs 
not Sealing, as a Deed doth. But now the Di- 
rection of the Stat. 29 Car. 2. above mentioned 
muſt be obſerved. Now put we the Cafe on the 
other Side, that many Bequeſts or Legacies be 


be done, and no Executor is named in the Wri- 
ting; only by word of Mouth A. and B. be named 
 Executors: This I think confidently is no Will in 
Writing, but nuncupative only; for that one eſ- 
ſential Part of the Will, viz. making e Execu- 
B4 dior, 


reſolved in K. Edw. 6. his Time Was, but alſo 6 EA 6. Dy. 


named in a Will, and many Things expreſſed to x ; i in 
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to be writ 
or atteſted 
Witneſ⸗ 


B. be 
— Exe 


cutor, and 


to him and 
D. ſome 
Goods are 
deviſed to 
be diſpoſed 


| for his Soul, an Executor, it amounteth to as much as the 


an Execu- 
cor for 


theſe. 39 H. 
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2 
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an Executor, ſaith the Summiſt. And of fuck ; 


ting of his Will, for Fear of Prevention by Death; 


neſs what his Will is. To this Will not written 


What ſhall amount to a Making one Executor, a 


Will, and ſo de eſſe, and not de bene oe only, of 2 


The Difice. ot 


tors, 1s wanting in the Writing. Nay, the A- Nr 


5 


inting of him Executor who is named in ; MM. 
ote left with A. B. is no ſufficient Making d by 
nuncupative Wills Mr. Perkins reaſonably faith, 
that it properly hath Place when one, ſuddenly ta. 
ken with Sickneſs violent, dares not ſtay the Wii. 


and therefore prays his Curate and others to wit. 4 


there muſt be ſeven Witneſſes, and ſuch as come 2 
not by Chance, but are eſpecially called for that 
Purpoſe, ſaith the Summit, „ 


what Words are requiſite thereunto. 


He before made it to appear, that the as 
ing an Executor is an eſſential Part of 3 


Will and Teſtament; let us now ſee, Firft, b 
what Words an Executor may be made: Second), 
de modo, in what Manner it may be done, how | 
the Power and Authority of Executors may be li- 
muted and divided, As to the firſt, though one 
do expreſly by Will name or appoint any to be 
Executor, yet if by any Word or Circumlo- 
cution he recommend or commit to. one or 
more the Charge and Office which pertains to 


Ordaining or Conſtituting of him or them to 
be Executors: As, if he declare by his Will that 
A. B. ſhall have his Goods after his Death to 
pay his Debts, and otherwiſe to diſpoſe at his 
leaſure, or to that Effect; by this is A. B. 
made Executor, as was conceived by the Judges | 
in the late Queen's Tune, And long before the 
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not expreſly ſo 
be made an Exe- 
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| ; Hh 6.0.6. Precedent or ſubſequent. In the Time of K. H. 6. 


ee tors be named, and two refuſe, and the other two 
., == prove the Will, yet all four muſt be named in 
my Suit againſt the Teſtators Debtors, as was there 


| 


Conſcience : And it is Reaſon I think, that ſo do. 
ing 2 juſt Cauſe, his Charges be born out d 
the Teſtator's Eſtate, or the Executor's Purſe 
who otherwiſe would not be reformed. 


How an Executor, or his e may be lmiw 
or qualificd in ſpecial Manner different from tk: 


Ni OW let us ſee how this Making of an Exe. 
cutor may be ſpecially qualified. And fir 8 

The Time may be limited when he ſhall firſt be. 
gin to be Executor; and that either certainly, or 
with ſome Contingency. Secondly, The Creation 
may be conditional. Thirdly, It may be partial | 
or dividedly, and not intireax. 
As to the firſt, One may appoint J. &. to be hs 
Vide Cie,. Executor a Year or more Time after his Death; 
brook and this is good. So alſo if A. appoint B. his Son to 
Fox. Howd: be his Executor when he ſhall come to full Age, 
made kbar and in the mean Time he dieth Inteſtate. Again, MW 
no: B. ro in- One may appoint the Executor of A. to be his 
Sunn abe Executor; and then if he die before A. he is In- 
Life of «4, teſtate until A. die. This Creation may alſo be 
3:4.8. Bro Conditional, and the Condition may either be 


one did Name A. and B. his Executors, and if 

they would not take it upen them, then C. and U. 
ſhould be his Executors, and then there A. and B. 

refuſed; and the Queſtion was, Whether in Suit 

againſt the Debtors of the Teſtator, A, and B;. 

' ſhould join with C. and D? As where four Execu- 


admitted; But in the principal Caſe it = a 
_ = 5 ol 


3 
1 
— -4 1 * 


- 


W-1ved, That the Suit ſhould be only in the Name 
e. and D. for that the Appointment of them 
recutors, if A. and B. did refuſe did imply that 

hen they ſhould be Executors; and here all four 
ere never made, nor intended to be Executorg, - - - . 
but A. and B. upon a Condition ſubſequent, that 
hey ſhould not refuſe; and C. and D. upon a 
Condition precedent, viz. if A. and B. did refuſe. 3 


It is uſual to make one or more Executors con- 


xc. tionally, that they put in Security to Ray Le- 
rt gacies, or in general to perform the Will; nor 
be. was it ever doubted, as I think, but that this was 
or good; yet I ſhould adviſe that ſuch Condition 


be plainly thus expreſſed, viz. either thus, that if 
J. $. do put in Security, &. by ſuch a Day, 
then he ſhall be Executor, elſe not; or thus, vz. 
to make him Executor conditionally, that before 
he do adminiſter (Funeral perhaps excepted) he 
to hall put in ſuch Security; elſe, perhaps, he being 
oe Executor till the Condition broken, in that mean 
Time he may have diſpoſed of all or moſt part of 
the Teſtator's Eſtate. In the late Queen's Time 
there was a Caſe remarkable to this Purpoſe: One 
willed, That if his Wife ſuffered 7. F to enjoy 
Blackacre (being belike Part of her Jointure) for 4% n. 
three Years, then ſhe ſhonld be his Executor, or“! Cate. 
elſe A. B. ſnould; and the Queſtion was in the 
Common Pleas, Whether preſently, before the 
End of the three Years ſhe were Executor, or not, 
till ſhe ſuffered the Land to be enjoyed three 
Years ? And it was held by all the Judges but the 
Lord Anderſon, That ſhe was preſently Executor, 
until ſhe ſhould diſturb 7. S. &c. For upon that 
done, it was agreed, that the Executorſhip would 
by Virtue of the Condition be transferred from the 
Wife to A, B. But now during theſe thitee Years 
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might ſhe have diſpoſed of all the Goods of he 
Husband; yea, within one of theſe three Year, iſ 
and leſs Time, and then have broken the Condi. Wc 
tion, and have left to A. B. a dry Executorſhip. il 

1 h f.. „Now to the third Point; One may divide hi 

15 ff. 8.5. Executor's Power three ways, viz. Really, L 

Fl in bn. cally, or Temporally : Really thus: He may make 

Ban, A. his Executor for his Plate and Houſnoldſtuff, WW 
B. for his Sheep and Cattle, C. for his Leaſes and 
Eſtates by Extent, D. for his Debts due unto him; 

and fo divide the Power and Adminiſtration of if 
his Executors at his Pleaſure. He may divide 

1. 8.3, 3:0, them alſo or their Power locally: Y7z. A. for his 

1 Goods in Com. Buck. B. for thoſe in Com. Ox. and 

C. for thoſe in Com. Berks. He may alſo divide 
them in Time, viz. his Wife or any other Perſon 
to be Executor during her Life, or during the 
Minority of his Son, or ſo long as ſhe continues 
Widow, and after his Son to be Executor. So of 
like Limitations or Diviſions, either for Time, 
Place, or Things, wherewith they ſhall intermed- 
dle. Nay, doubtleſs one may be made Executor 
for one particular Thing only, as touching ſuch a 
Statute or Bond, and no more; and thereof good 

. © Uſe may be made, as I think, thus; many have 

Bonds, Statutes and Recognizances, for Warran- 
ty or enjoying of Land, or freeing, or ſaving 
harmleſs from Incumbrances, in general or parti- 
cular, Now. he which hath theſe, ſelling the 

Land, may by Letter of Attorney, lawfully aſſi 
them to the Party who buyeth Land or 94 
But this notwithſtanding, the Intereſt remains in 
him who ſelleth, and by his Outlawry they may 
be forfeited, or by him releaſed, any Bond to the 
contrary notwithſtanding; and if he die, the 1 


8 


=_ an Executo!. 5 
«creſt in Law will be in and go to his Executors, ine 
nnd in their Names only Suit or Execution may Izv, whea 
HF Now then if the Vendor, beſides Aſſignment, 

ake as to the Statute, Recognizance, or Obli- 

ation, only. the Vendee Executor; by this the 

Wntereſt after Death of the Party, will be in him 
Wcually and really to his more Safety, ſince none 

Nut he can releaſe or diſcharge, nor any other 

ame need to be uſed to ſue, or take Benefit 


us 


n hereof. But Quære, If the Vendee, his Heirs and 
de Aſſigns, may be made Executors, ſo as that Se- 
iis rurity ſhall go to them one after another, with- 
ut renewed Making of Executors? Thus if the 
de Party make no other Executor, he dieth Inteſtate 
)n Jas to the reſt of his Eſtate; and as to this Spe- 
he ialty only ſhall have an Executor, and muſt have 


Wa Will proved: And in Caſe he doth make ano- 


of ther Will for his Eſtate reſidue, there muſt be 

ec, to Wills proved. But in the other Caſe, where, 

d. Aby one only Will one is Executor for one Part of 

or the Eſtate, and another for another, there being | N 
but one Will to be proved, one Proving of it ſuff?— -1 
ol ficeth. And though in the Premiſſes of a Will ; 

ve two be made Executors jointly and equally ; yet 

n- there may be a Proviſo that one ſhall not meddle 3: HU. 
during the other's Life, ſo as they ſhall be Exe- po 

l. cutors ſucceſſively, and not jointly. And thus - ll 
he Walſo to other Purpoſes aforeſaid, a ſubſequent © if 
7 Clauſe or Proviſo may make the Partition and 1 
e: Diviſion of Authority. But if the Proviſo or Clauſe 
in ſubſequent be meerly contrary to the Preniifſes, 
y it will be void: As where two were made Erk. 
he cutors with a Proviſo or Clauſe that one of them 

n- WJ ſhould not adminiſter his Goods; this Was held I, 


2 
© 


void for Repugnancy, by Brudenel and Euglefield ©, ns: 
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n e, Jo begin with an Idiot; Naturally he is not able 
2, 204 


Juſtices. But Fitzherbert Juſtice, was of Mind 
that it was not void, nor atterly repugnant ; for 


whoſoever may make a Will, may make an Exe- 


The Perſons principally and moſt uſefully to be | 


of them and their Adminiſtration, we will for- 
bear to treat of them in this Place, but after 


Che Office of 


the other might join in Suits, though not admi: re 
niſter. And Juſtice Shelly was of a third Opinion 
different from all the reſt, viz. That here was a 


Repugnancy, but the laſt Clauſe ſhould control n 
the Premiſſes; and ſo this one only ſhould be G 
Executor. Lap OS Gn be O 
mk itt 

lo may make an Executor. a h 

5 ES ic 

, ee Perſons may be unable to make Wills, t: 
O and conſequently Executors, for that is all one; Hr n 


cutor. There be nineteen ſeveral Kinds of Per- 
ſons unable, as the Canoniſts ſay, to make Wills; 
but with many of them we will not intermeddle, 
becauſe we find no Mention of them in our Law. 


conſider'd of by us are, either the defective in Mie 
Underſtanding, as Infants, Idiots, Lunaticks, and 
the like; or defective in Power or Intereſt, as rec 
Woman covert or married, Perſons outlawed, at- 
tainted, convict, or excommunicate. Some Touch 
we will give of others; as Aliens, Corporations, RP 
Villeins, Monks and Friers. As for Infants and 
Women covert, becauſe much is to be ſaid of each 


will do it of each ſeverally. 


to make a Will, as was reſolved in the Spiritual I 
Court, becauſe he wants the Uſe of Reaſon to con- 
ceive what it is fit for him to will; nor doth 
the Common Law oppoſe this, as I think, 


- 


7 . 28 3 
; "vs 


nd A Lunatick having lucida interualla, that is, 
or me Seaſons of enjoying his right Mind and 
ii. reedom from his Lunacy, may in thoſe Times 
on his right Mind make a Will and Executors, 


W not; for even one by Age or Sickneſs become 
non ſane memoriæ is unable to diſpoſe of Lands 
Goods. N | | 


ith Mr. Ferk. if he hath Underſtanding, which 3 55; 
hard, as he confeſſeth, conſequently much 7 25 
ore a Will; but in the Time of King H. 1. it is 3.5. Lil. 
ft a Demurrer, whether a Deed by ſuch be good 15 E. f. 
r not. | 1 © 430 3 
If but mute, he may wage his Law, attorn by 4440: 225 
Wizns, and ſo perhaps by Signs declare his Will. Pz 1. 


* 


. Al. p. 36, | | + Fountaiw's 
e, 3 may make or be an Executor, ſo mo: 
V. he be not an alien Enemy, for ſuch 1 ſue, 
de in the late Queen's Time was held: But there 
in Ihe Doubt was, Whether a Subject of Hain were 
that Time to be held an Enemy, no War being 


roclaimed between the Kingdoms, though Ho- 
tility exerciſed. i = | 

As for Perſons attainted, convicted, or out- 
awed, it will be ſaid, that theſe can have no 
oods of their own, and conſequently they can 
Wnake no Wills nor Executors; and it is not to be 
enied, that we find it pleaded ſometimes by Exe- 
tors, that their Teſtators ſtood outlawed. But 
rſt it is clear, that all and every of theſe may 
pave Goods as Executors to others, which neither 
re forfeited by Attainder or Outlawry, nor-de- 
eſted by Marriage or Mon: "Therefore as 

Fouching them they may make Teſtaments. And 

at all theſe Sorts of Perſons may be Executors, 
s alſo evident. So alſo touching Villeins, — | 


One deaf and dumb born may make a Grant, Vide pw ts 


26 E. 3.63» 


2 


2. — —— 


16 5 The Dfiice or 
and Friers, who can have no Goods to their 
own Uſes. And that one attainted of Felony 
may have an Executor, appears by the Caſe in 
the late Queen's Time, wherein it was long de. 
bated, Whether ſuch an Executor might main- 
tain a Writ of Error, or not, to reverſe the At. 
tainder of the Teſtator? and as for other Out. 
lawries, the Plea thereof by the Executors, that 
their Teſtator was and died outlawed, proves not 
a Nullity of the Will or Executorſhip ; for then 

they might have pleaded, that they were never 
Executors : But it tends to this, that no Goods i 
did or could come to them for Satisfaction of the 
Debts, by Reaſon of Outlawry; yet it hath been 
delivered, not of old only in many Books, but 
3 of late, that Debts upon Contract, Where 

. the Defendant may wage his Law, are not for- 


925 feited by Outlawry, nor uncertain Damages for 
73 #-6.27. Treſpaſs in Battery, or Falſe Impriſonment, &. 4 
2 D-  Quer. of Breach of Covenant. But Goods taken 1 
2 5b.4 away by a Treſpaſſer, may yet be forfeited by the f 
4 K. 47. Attainder or Outlawry of him from whom they | - 


4 EL. 2% are taken, for that the Property in Right till ap- 
5 Ec: 3» 5+ pertained to him, and he might have taken them 
again whereſoever he found them; therefore the 
Action for this ſhall not come to his Executor, but 

for the other not forfeited it m 1 15 
1 H „ % Whether an excommunicated Perſon be able to 
327 make a Will or not, may be ſome Doubt, fince 
Keble denieth him Ability to preſent to a Church; 
and in this very Point anciently the Opinion of 
ge, Canonifts hath been negative, but more lately 

_ 22 grew affirmative =» 15 4 
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M Excommunicate Perſon cannot ſue, that 4 k. 3 1 
1 is, proceed in Suit as Executor, till he be 


0 abſolved, there being Danger of Ex communication 1 x. 6. zo: 
tu to all that converſe with him; but this makes not del 
not a Nullity of his Executorſhip, nor overthrows the be an Exc- 


Suit, but ſtays it only from proceeding until Abſo- Pag. Pop. 
lition. As for Perſons attainted or outlawed, we Falten. 

have hefore ſpoken affir matively in way of Proof Hs an 4 * 
that they may make Executors, for Continuation <anno: fue 


PP ' 


0 of the Executorſhip; ſo of Aliens and others be- 5 

an fore. Recuſants convicted at the Time of the 2... 

ere Death of any Teſtator, are diſabled to be his Exe- | 1 
tors. 3 1 1 fl ( 

12 Whether Corporations eompoang, or conſiſting 1 

. of divers Perſons, may be made Executors or not, 1 | 

den doubt. Firſt, becauſe they cannot be Feoffees in 

the Truſt to others Uſe, Secondly, they are a Body 

ey framed for a ſpecial Purpaſe. Thirdly, they can- 

a7 not come to prove a Will, or at leaſt to take an 

"6 Oath, as others do. ed ee So 

the | 


V hat a Ma may give or diſpoſe by bis Will. 


H Viog confidered of the Makers of Execu- 
| tors by Will, and of them ſo made; let us 4 

h: now conſider what by this Will may be diſpoſedß,᷑ 
of _ or bequeathed. And firſt, he who him. Zzy nn 
elf is an Executor, cannot by his Will give or Kanz e 


ly bequeath to any other the Goods, Chattels, or . 

Credits he hath as Executor, the Property not 
= being altered; for that he hath not them properly 
%s his own, or to his own Uſe , only he may make 
a Continuation of the eee and his Exe- 


cutor 
ir 


ther kae yet muſt the Suit for them be in the Name of the 


where both fore the Caſe of the bequeathing Money payable 


nas n or Goods, can give no Part by his Will, but all 

—  boldig by will ſurvive: But by Ack in his Life he may di iſ 
WM Grams. poſe of his Part; and the Aſſignee may diſpoſe | 
er. of his Mojety by Will, yea, though it be Half an 
ras in - Horſe or Ox, that cannot be divided. So of 3 

= 7. "i Leaſe of Lands, or Tithes, or Grant of Goods 
to two, Habendum one Moiety to the one, and 


= _._ EMC 

|  eutor ſhall have them as Executor to the firſt Te. 

il 30 ſtator, as was reſolved by the Judges of both 

Elia, Benches in the late Queen's Time. And if he 

be Adminiſtrator, the Bequeſt is then alſo void; WW 

nor then will they go to his Executor, but to 2 

tary New Adminiſtrator; but on his Death-bed he may 

Time in give them by Word or Deed, though not by Wl 
his Lite he Will. Next, If a Man have Debts owing to him, 


_ the Proper- ag many have much, it is conſiderable, whether Wt 


$048 E. 3. by way of Bequeſt in his Will he can give away 


fol. 143 15. 


Where the theſe to any from his Executors. And doubtleſs I Bl 


Bequeſt one he Cannot effectually in Law; they being not ſub 
of the Exe- jet to Aſſignment unto any, except the King 


Cutors, it 


was hed S0 as if he give ſuch a Debt to A. and ſuch to 1 
cutor Executor: And ſo alſo the Releaſe or Acquit. 


late * tance for them, and not in their Names to whon iſ 
enrother- the Bequeſt is. But when they be received, if 
5m 3% there be no Debts to pay, the Executor ought 9 
nove. 48 E- deliver them to the Party to whom the Bequeſt is, ſ 
3: Ed. z. and thereunto may be compelled in Court of 


card, Conſcience, or in the Spiritual Court. Ther- 


Joincly by upon a 2 is in this manner to be under: 
Pifferences ſtood to be good, and no otherwiſe, as I take it: 
Joke He that is jointly with any other eſtated in Lands 
Common 


ſevera 


* 


the other Moiety to the other; each may give his 

Moiety by Will. But if one be poſſeſſed ot 

eſtated for Tears, by Leaſe, Wardſhip, or Ex ¶ be 

» wo | tent, ER 
| 2 


1 an Executoz, 1 
ent, Ec. in the Right of his Wife, or have the 
ert Avoidance of a Church in her Right, he can- 
ot by Will give or bequeath any of theſe , but, 
WW otwithſtanding, they will remain unto his Wife, 


to a Mypon his Death: But yet his Gift or Grant of them 
nay taking Effect in his Life. time would bind his Wife, 
by and carry away his Intereſt from her. If it be an 


tate in Land, he muſt either make Livery, have 
Bargain and Sale enrolled, or Covenant te 
tand ſeiſed to the Uſe of his Wife or ſome of his 
Blood, or make a Leaſe for Years determinable 

Wupon thoſe Lives. Good it is by Bargain and 
ale for Years, if the Thing be in Leaſe, that ſo 
without Inrollment or Attornment the Rent may 
paſs: But now Occupancy and Attornment are 
altered or taken away by the Statute For Amends 

nent of the Law, 4 and 5 Auna; elſe a Bargain 
and Sale may be made for a Month, or ſuch like 
WTime, and then a Releaſe or Grant of the Re- 
WT verſion inſtead of Livery and Seiſin. But if a 
Man have a Leaſe for never ſo many Years, de- 
terminable upon Life or Lives, that is, if ſuch or 
ſuch live ſo long, (which unskilful Perſons call 
a Leaſe for Lives) this State may well enough be 
given and diſpoſed by Will, becauſe it is but a 
Chattel. If a Man be ſeiſed in Fee or in Tail of 9% fn 
Land having Corn growing upon it, and by his % 


win do give the Corn, and die before Severance, a Jen, 


ſon touching his Glebe, and a Man ſeiſed in the we r 


W te Land it ſelf upon which they grow may 
be given 3 of which Ow, as not pertaining 


Wthis is a good Bequeſt z becauſe the Corn ſhould 447. 4. __o 
have gone to the Executor. 80 it is alſo of a Par- %, f,, 


Ri t of his Wife, or in his own Right. but for viſa! ” a 1 | 
Life. But as for Trees growing upon the Ground, wih 1 
theſe can no otherwiſe be given by Will, than as L NOIR 


wo _  WUenmen 
to the Office of Executors, viz. how and in what 
manner Lands may be given by Will, I intend not 
to treat in theſe Diſcourſes, — 155 


Of the Revocatiom and Countermand of Will, and 


new Publication. 


Hire conſidered of the making of Wills and þ 
L Executors, let us, before we come to the 


take away the Force of a Will rightly made. A 
„ therefore having two Parts, wiz. Inception, 
nenum which 1s the making, and Conſummation, which is 
Fama, the Death of the Teſtator or Maker of the Will, 
eating of there is Power in him at any Time before Death 
Ir by making to revoke or alter his Will at his Pleaſure. Confi- 
WA £6 der we therefore of Revocations, and alſo of new 
an or in part. As therefore a Will may be made by 

Word, ſo alſo may a Will made in Writing be by 
Word revoked or diſannulled: For ſince every 
making of a later Will is a Countermand and Su 
preſſion of the former Will; and fince a Will 
may be made Nuncupatively or by Word, and | 
fo by making a verbal Will one may revoke a 
written Will : It will thereupon follow, that one 
by Word may expreſs the Alteration of his Mind 
thus far, that the Will by him formerly made i 
ſhall not ſtand, but be revoked and annulled; and 
this will ſtand and be effectual, fo as if he after 
die, without making any new Will, or new Pub- 
= Jication, or Re-affirmance of the former, he diet 
In teſtate or without Will. As a Will may be 
_—_—_ wholly revoked, fo alſo in part. Hereabout a 
good Reſolution was in a Kentiſh Caſe, where one 
Ryete by his Will in writing did give ſome _ 
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a 


Probate, conſider of Revocation; for that may * 


12. %% Publications or Re- affirmance of Wills, in whole ; 


an Executoꝛ. 2 


rind Land to one Hariſon, and five Days before his 
Death ſaid, in the Preſence of Witneſſes, that this 
ot itt mould not ſtand; and that he would alter it 
hen he came home; defiring them to bear Wit- 
„Press of his Revocation, Now before he came 
home he was killed by the ſaid Hariſon, who cauſ- 
ed the Will in Writing to be proved, and aſter he 
as attainted and hanged for the Murder; and 
the his Son by the Cuſtoms of Kent, (viz the Father 14 Eliz. 5 
ay | to the Bough, and the Son to the Plough) entred DYE zue 
1 Minto the Land, and this manner of Revocation - 
by Word only was held ſufficient, - although the 


* will in Writing were not cancelled, nor defa- 
11 eed. And the like Reſolution, for verbal Revo- . 
1th cation, is implied in the Caſe of Forſe and Hemb- M. 38 


if. ig, where it being reſolved, that a Feme Co- C., 

WW vert, or married Woman, by Word countermand- l 6. 
Wing and revoking her Will formerly made, when 
by ſhe was a Sole or unmarried Woman, this was 
by WY" effectual, nor of Force, by Reaſon of her Ca- 
ry verture taking away the Freedom of her Will. 
Hereby it is implied, that another who hath Free- 


f dom of Will, may by Word ſufficiently revoke 
nd Will in Writing; and fo was it ſince admitted 
ez in the Caſe between Sir Edward Montague and 
ne BY 7eoferies, touching the Will of Sir Fo. Feofferies : 7 1, 6.56. 
nd Bat there a Difference was conceived betwixt 13 21: 
de ſaying, I will revoke my Vill, (which only expreſ- 
nd ſed 2 Purpoſe or Intent, and therefore was no 
* preſent Revocation) and ſaying, I do revoke it, 


or it ſhall not fand, or my Heir ſhall have my Land; 

which creed the Gift of it by the Will. And as 

Wills may be wholly or in part revoked, ſo max 

alſo the Executorſhip of one or more of the Exe- 

cutors; and yet the Will may ſtand in all the 

other Parts, ſo as there be any one Executor or 
| . more 


2 The Dffice of | 
more unrevoked : But if all be revoked, then the | 
N whole Will is revoked, becauſe no Will can ſtand i 
__ without Executors: And this Revocation may be 
bills by Word only, without being expreſſed inthe 
Will or any other Writing. But I conld wiſh all 
to expreſs ſuch Revocation in the Foot of the Will, 
or that the Name or Names of the Executor a 

Executors ſo revoked be expunged or blotted out 
of the Will; and that this be done in the Preſence: 
of ſome Witneſſes to teſtify the Act and Intent of 

the ieee 544: 64. 5861 0:7. 
Again, Revocations may be by Act in Law « 
well as in Fact, or by direct and expreſs Terms; 
Bi 6E-6 as in the ſaid Caſe of Montague and Feofferia, 
& where Land being deviſed by Will, and the De 
2.44 « viſor after making a Feoffment, though then 
were ſome Defect in the Livery to make ir 
effectual; or if he make a Bargain and Sale that 
never was inrolled, or granted the Reverſion, 
but no Attornment had, ſo as the Land paſſed 
not; yet in all theſe Caſes the Will or Gift of 
Land ftood revoked. But in caſe he had only i 
covenanted that he would have made ſuch an 
Eſtate, and not done it; this was held to be no 
Revocation. And ſo by ſome, in caſe he do 
but make a Leaſe, leaving the Fee-ſimple as it 
was: But of this Quere; and if a Difference may || 
not be betwixt making a Leaſe for Years and 2 
Leaſe for Life, which altereth the Freehold, I 
a Leaſe for twenty Years be bequeathed to F.S 
and after the Teſtator maketh a Leaſe for fifteen 
Years, reſerving a Rent; I take this to be no 
Revocation of the Bequeſt ; but if the Taſtator, 
after this Will made, take a new Leaſe for a 
lenger Term, ſo as the former Leaſe is ſur: 
rendred in Fact, or in Law; this muſt needs be 
; 2 
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a # 


24 The Office or ; 
- firſt was bound to perform it. Vet another Caſe WM 
there is of Alteration in the State of the Teſta. 
tor's Perſon, which makes no Revocation of his 
Will; as if he being of found Mind and Ability 
make a Will, and aftet becometh Frantick. In 
this Caſe, this is no Revocation; ſo as his Will 
* Fands to his Death irrevocable, if he recover 
not, But now ſince the Stat. 29 Car. 2. Gap. 3 
No Will in Nhe may be repealed by Word 
only, except the ſame in the Life-time of the 
Teſtator be committed to Writing and allowed 
by him, and that proved by three Witneſſes. Vide 
le Statute. Now of a will | 0 
be a Reviver by a new Publication; and thereof 


Df new Publications, | 


Hg mern how Wilh bg A8 wech 
and ſo loſe its Force; let us now ſee how, 


ä be revived and ſet on Foot again. And that i 
M.u,zs. divers Ways. As, firſt by a Codicil annexed! af. 
A. ter thereunto; as was reſolved between Betford i 
YI and Barnecot in the King's Bench. Secondly, by 
adding any thing to the Will, or making a neu 
Executor. Thirdly, by expreſs Speech or Word 

' that it ſhould ſtand, or be his Will: As 1 con- 
ceive to have been the better Opinion in the 
ſaid Caſe of Montague and Feofferies, wherein 
yet was much Difference of Opinion, both 
3 1 Revocation, and new Publication; If 
2 Man having made a former Will, do make a 
+ "i m—_— 9 mars than a gs Revocation j 
e yet if afterward, lying upon his Death-bed an 
ow ſpeechleſs, both theſe Wills be delivered into his 


: f % 
I , ow 
3 - 
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revoked there may 


without making a new Will, that ſo revoked may 


. d, and he required to deliver to one of this 
ends about him, that Will which he would 


* 
„re 10 ſtand, and to keep in his Hand the 

y er, and he thereupon delivereth to the Mi- 
ier, or other his Neighbours, the firſt made 
n, retaining in his Hand the latter, as was 
r Sc in the Time of Edward the Third; here EA. 4. 

J > former Will, though made void many Tears 

d core by the latter, is revived, and thall ſtand 


e the Party's Will. But now put the Caſe that 
4 WW cqueſt at the firſt is void; yet by Publication 
er it may be good: As if one give" to Sarah 
7 | s Wife E Piece of Plate, or other Thing, and 
of cn no fuch Wife at the Time, but after mar- 


ch one of that Name, and then publiſheth his 
Will again; now this ſhall be à good Bequeſt. 
it one deviſe Lands or Goods which one hath 

tz; if he after do purchaſe the ſame, and then 


0, . that bis Will before. made ſhall ſtand, or be 

u, win, it ſhall be a good Will and Bequeſt ; 

y Ir this in Effect, is a new Making. And though 

Post of the precedent Caſes be of Revocation- of as BE 

. rticular Parts of the Will, and not of the To- N 
l; yet firſt, be it conſidered, that that Part ſo 

by voked was in Effect, the Subſtance of the Will: 

ert, it is eaſily diſcerned, that if one Part be 

d vocable, fo is anothor alſo. And thus Revo- 

n- tion may ſpread it ſelf over the whole : Nay, 

he Ppubtleſs the whole und fatu may be revoked, as 

in ell as by Parts, even as a Faggot may be put 2 les 
th BW holly into the Fire, as well as Stick by Stick. += 
Ind as the Pelleities or diſpoſing Parts of the 
a ill are revocable and revivable by new Pub: 
n ; Nation as aforeſaid, fo is all the 'Conftitution == | 
nd Execators. As if one of the Exeqntors Names 


ſtricken out, and afterwards a Stet be written 
Fs | over 


an Exttug. 8 
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over his Head by the Teſtator or by his Ap . 


pointment, now he 1s a. revived Executor. 8 

If the Teſtator expreſs by Word, in the Preſence 
of Witneſſes, that the Party put out ſhall yet be 
Executor. But now I mean where the Execu- 
tor's Name is not ſo blotted out but that it may 
be read and diſcerned; for elſe the Stet is upon 


nothing: And if the verbal Re-affirmance ſhoull | 


renew his Executorſhip, then muſt the Will be 
partly in Writing and partly Nuncupative, hi 
Name not being to be found in the written Will, 
But great Alterations being made in theſe Caſes 
by Stat. 39 Car. 2. the Directions of that Stat. 
. muſt be aber.... iemcg 


8x — * . 7 . 


e 


of the State of Things inflantly upon the 


Teſtator's Death, before any Will be 
VVV 


Here we will conſider theſe ſeveral Things 


1. What is wrought by a 55 75 a Thing certain aul 
known, as the White Horſe, the Red Com, &c. 

2. What by a Bequeſt to an Executor. 3. Whit 
n wrought by a Releaſe in the Will to a Debtor, 
4. What by making a Debtor or Creditor an Execytor. 


As touching the firſt, viz. the Bequeſt of : 
| Chattel, real or . perſonal, which the Te 
ſtator had in Poſſeſſion : Notwithſtanding that, 

if the ſaid Teſtator had by his Deed or Writing, 
or but by Word on his Death-Bed, or before, 


given 


F 


an Executoz. bY | 


Ap: Niven theſe! his Goods, and died before they had 

& cen taken, he to whom they ſo were ven 1 he 
nce night have taken them; yet in this Caſe of 4. 1. 
be itt by Will, neither can the Legatee, viz. he f. Le ol 
ecu Mito whom they are bequeathed, either take -them- * 
nay ior recover them from the Executor, or a Stran- 


ger take them by any Suit at the Law, for that he Ol che &- 1 | 


pon bl 2 7 2 | «22% icond, { | q 
ll path no Property in them; yea, if the Bequeſt be c. 225 [ 
| be Wo himſelf who is made Executor, be it of a 1 
his Lease, Plate, Chattel, &7. they ſhall; not veſt [4 


or ſettle in him as Legatee, but, as Executor, fn 


aſez | until expreſs or implied Election; but he is to Win. 
tat, have and take the ſame by way of Legacy. And 74 Pen 


the Reaſon in both Caſes is this, viz. That the . . ? 
ILaò prefers Debts and the Satisfaction of them der wür 


z * OF 11 
Law taken; but heretofore ſome Opinion hath e 
run otherwiſe, viz. That he to whom any Be- ſuflen 


was divers 


wiſe ſufficient Goods for Satisfaction of Debts, 1 | ; | 


deed as 


tore, To 
- j 4 4 - A 
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—_ 7. 
as Executor. As for Sums of Money bequeathed, W 


or ſo much in Plate or Rings, it is evident that 


they muſt be had by the Delivery of the Execu. 


tor: Yet hath the Lepatee ſuch an Intereſt be. 
fore Delivery, as that, dying before Payment, 


it will go to his Executors. But as I take it, no 
ſuch Perſon, to whom any Thing certain is given 


by Will, can make any Gift or Grant of it be. 


god the Grant precedent; And 


fore the Executor have aſſented to his having : 
thereof: Nor; perhaps, will the Executor's Aſſent Il 
after the Grant have ſach Relation as to make 


the Outlawry of the Legatee before the Exe Wl: 


cutor's Aſſent, this Thing bequeathed be for. 


7 


. 


If without juſt Cauſe an Executor will refuſt 


to aſſent, he is compellable by Law Spiritual, 4 


or Court of Conſcience; yet if the Spiritual 
Court preſs to do, where is juſt Cauſe to ſtay, a i 
Probibit, lieth, ut credo; for ſince Executors ftand 
liable to Recovery of Debts againſt them by 
Common 1 T 
them to keep wherewith to pay. And here 


yet note ſome ſeeming Oppoſition in the Law: 


For where before great Difference was ſnewed 
between a Deviſe or Bequeſt, and a Gift or Alie- 


nation executed in one's Life:time; yet the Lord | 


Dyer reports it to be reſolved, That where 2 
Leaſe for Years was made upon Condition that 


the Leſſee ſhould not alien in his Life-time, yet 


a Bequeſt of this Leaſe by his Will was a Breach 


of the Condition, as being an Alienation in his 


Life-time. WERE © 22638 
3. Of Diſcharge by Will to a Debtor ſome 
Queſtion may be, whether to perfect and make 


good this, ſo as the Debtor may plead it in Bar, 


Law, it is Reaſon that Law -enable MW 


an Executos 23 
ere be not requiſite, as in the former, an Af. 

Unt of the Executor? On the one Side, ſince this 

iving is a Forgiving, for he to whom it's be- 

jeathd cannot otherwiſe have it than by wa 


t, t Retainer, it may probably be ſaid, that here 
0 Needs no ſuch Aſſent of the Executors, as in the 
1 aſe where any thing is to be transferred; for 
e. ere is rather an Extinguiſnment and an Exone- 


ton, than a Paſſage of a Chattel by way of 
WD onation. On the other Side, it is probable 


e Prat it being but a Bequeſt, and ſo a . 
ce Debts are in Law and Conſcience to be ſa- 
„ osfied before any Legacies, therefore the Exe- 


Futor having not ſufficient otherwiſe: to ſatisfy = 
is Teſtator's Debt, may ſue for this Debt, and 
Wcfuſe to ſuffer it to paſs away as a Legacy. 
nd to this Opinion do I incline as beſt FA 
WT reditors; and Satisfaction of Debts is by Law 
eſpected as an Act greatly concerning the Te- 
ator's Soul. But ſome will, perhaps, make a 
9 Oey Doubt, that although there be an Af- 
ent of the Executors to this Diſcharge, yet it 
ill not amount to a legal Releaſe; for that a 
Pebt, at leaſt if it be by Specialty, cannot be re- 
caſed but by Deed, and a Will is no Deed for a 


- cal is not neceſſary thereunto, though it be fit 4 
Ind convenient, Whereto I give this Anſwer, Nor de fe 4 
„bat = Will, though it be not properly and legal- but s“ yu ny 


a Deed, for it may be good enough without 
aal, which is an eſſential Part of a Deed; yet 

Path it the Force and Effect of a Deed: For as 
W Releaſe cannot be made but by Deed; fo nei: 
er can an Eſtate or Intereſt, though but for 
Fears, in Tithes, Advowſons, Commons, Fairs, 
nd ike Things, be granted or aſſigned other 
e than by Deed: Yet it is clear that mw a 
| | State 


The Office of 
State for Years in any of theſe may be given by 
Will. as well as a Leaſe of Land; which proves 1 


Will to have the Force and Effect of a Deed. k 

Of making a Debtor or Creditor Executor: And fil ſh 

of the Debtor made Executor. in 

2: H. 31. QUppoſe we then that 4. and B. being mad if. 
9 8 Executors, the Teſtator was indebted to t 


Bale, Fr. Twenty Pounds, and B. was indebted to the Ie, 
R ſtator Twenty Pounds, how do Things ſtan 
granted, rope upon Death? Firſt, It is clear that tha 
ec. Debt of B. to the Teſtator ſtands in Law er e 
count bc- . tinct; this making of him Executor being a Re 
amar for leaſe in Law. e 
van cen, Therefore let Creditors take heed of — 4 
Flond. 86. their Debtors Executors. And yet doubtlef 
« the 12 (methinks) ſuch a Debtor made Executor ſnoul 
2 fo hold himſelf reſtrained in Conſcience from u 
| king Benefit thereof, if (the Debt remitted) 
1 [| there ſhall want to ſatisfy either Debt or Legaq 
„ Though he Of the Teſtator. And I doubt whether a Cour 
never ad- df Conſcience may not juſtly ſo order, the Ie 
2:E-43- ſtator being perhaps ignorant of this Point u 
a8. Law, that this Debt ſhould be releaſed by mM 
king the Debtor Executor. | | 
.;. % And what is ſpoken of making the Debtor Er 
ee cutor, generally the ſame is to be underftod 
Pill ; of making any one of the Debtors Executon 
e where there be many joint Debtors: And {6 
| 1 where many Executors be made, and but on 
of them is Debtor to the Teſtator; for they ca 
not ſue without making him who is the Debt 
n alfo a Plaintiff, which he cannot be againſt hw, c 
ſelf. The like Law touching Action of Treſpaliſpat | 
or Account. Yet of old, where one * 


<< of by 1 ; 
7 20 . 
z 4 18 4 N re 3 . 
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m Mtg one of his Executors together with 4. and 
MS ho brought an Action of Account againſt 


e Bailiff in their two Names only, Juſtice 
e held the Action well brought. This was | 
WW the Beginning of King Edward the Third's t 
Wine; but the contrary hath been ſince reſol- 

ed. Some alſo have held, that though in the «H.4 x 
iſe of this Executor who was a Debtor, he could {3 * 

ot be ſued z yet after his Death, the ſurviving . E. . zr. 
recutors might ſue his Executor. But that can- E in. 
Wot be, as I take it, for that Debt was utterly 21 E. 4 3. 
ind by the making of him Executor, as if Vw. com. 
ee reſtator had releaſed it to him; yea, though 3% _ 
Executor died before he did ever adminiſter, Plow. Com. 
prove the Will. And like Extinguiſhment of 

e Debt, if the Creditor marry with one of the 


Wxccutors of the Debtor : Yet was there an Acti. lay oh 


dul of Debt maintained temps Ed. 3. by the Huſ- 
mund and Wife againſt the Husband and other 


recutors, upon an Obligation by the Teſtator 5. E. gr. 
che Wife before her Marriage. But if a Debtor 2. 
re Adminiſtration of the Goods of his Credi- 
, this, methinks, ſhould not diſcharge him, but 

Wis his Debt ſhould ſtand as Aſſets in his Hand, 

m cauſe the Inteſtate did no Act to free him from 


| e Debt. FR 
EN e | 2 
rſtool The Debtee, or Creditor made Executor. of 
d < HIS making of the Debtee Executor, and ſo Pow Gm: 


1 Fo $ 
4 * 


W 4 . a. 3 
Yebto lt before any other, if his Debt be by Special- %%, ?, 


> ft Pp \ 9 


le di altered in Property out of the Executor as Exe- oe 4 
| | cutor 3 CVs „ 3 


32 The Dice of 
tutor; into him as Creditor ; but how that can be. 
cannot ſee: For whether it ſhall be ſatisfied on 

of the Leaſes and Chattels, real or perſonal, whe 
| ther out of the Corn in the Barns, Cattle in 

See Flow. the Fields, Plate, or Houſhold-Stuff, this, til 

Em 544 £ ſome Election made by this Debtee Executy if 

2 regacy of cannot be known, nor thall be effected by an 

ro the Exc- Operation of Law preventing the Executo; 

OP”. Election in taking his Satisfaction where and hoy 

de will. For certainly, as an Executor hat 
or if the Election to pay which Creditor he will firſt, 

Goods > hath he Election to pay and ſatisfy himſelf h 

all 070 what Part of the Teſtator's Goods he will; ye 

this Debt. perhaps, if there be ready Money in the Exe 

 _ - ©  tor's Hands, there ſhall be an Alteration of th 
Property of ſo much thereof as was owing by t! 

Teſtator, and came not to the Executor. Andi 

there come not to the Hands of ſuch Executor ſuf 

Fee Plov. eient to pay himſelf, he may have an Action d 

oP. H.. is Debt againſt the other Executors, or the He 
15 H f i. as by ſome hath been conceived : Yet let it l 

2 E..; well adviſed of, whether, if he do adminiſter : 
all, and eſpecially if he pay himſelf any Part, | 
have not thereby barred or diſabled his Suit i 

the Reſidue, But if he refufe to adminiſter at 

Plow. 184. it were unreaſonable that he ſhould not be abl 


i b: He to ſue the other Executors: For ſo a Debi tak 
deco might by Subtilty make his Creditor an Execu . ſtat 
zoporrion with others, and take a Courſe. that his Goo not 
mould come only into the Hands of thoſe othe of! 
wy. G ſo as t „Freditor could not Fay himſelf ; uh 
dcConſequenf , if he could not ſue the other cept 
RS  c-cutors, h, ihould thus be ſtripped of his Debt "ll « « 
a Slight. 2 If he may bring the Action , 141 

the Name of the other Executors only, the V 


being proved in his Name as well as in the N. 7 


nun Erecutoz, „ 

of the reſt; or whether the Action ſhall be 
brought in his Name alſo, and then he be ſevered 

at his own Prayer. But againſt the Heir there 

js none to join with him: And he may ſve, if 
he have not adminiſtred as Executor; this admit- 
ted, that the Bond extend to the Heir, which 
without expreſs Words it doth not, though for 

the Executor it be otherwiſe. = 

| Thus having conſidered of the State of Things 
before and without any Will proved, or other 

Act done by Executors; we ſhall now come to 

the Point of the Proof. But two Things perti- 
nent to it are in Order precedent. 


HAP. II. 
1. What may be done by or to an Executor before 
Proving of the Will. 2. Of Refuſal, and the 
Things incident thereunto. | 1 


Before Probate ber ' ney ie : done iy or to 


S to this, it is clear, that before Proving of 
a Will by the Executor he may ſeiſe and 
take into his Hands any of the Goods of the Te- 
ſtator ; yea, enter into the Houſe of the Heir (if 
not locked) ſo to do, and to take the Specialties 
of Debtsz and generally he . Things 
which to the Office of an Execu *-®Hertain, (e. 
cept only bringing of Actions l Proſecution 
dk Suits.) He may pay Debts, g ceive Debts, 
make Acquittances and Releaſes of Debts due to 
the Teſtator, and take 3 or Acquittan- 


34 The Dffice of : 
9 E.. % ces of Debis owing by the Teſtator: Tea, if 
4.8: They before ſuch Proving the Day occur for Payment 
fill ebene upon Bond made by or to the Teſtator, Payment 
ave the muſt be made to or by his Executor, though no 
rhe S:al of Will be proved, upon like Pain of Forteiture as 
bar. jf the Will were proved. Alſo an Executor may 
before Probate ſell or give away any of the 
F. 23: Goods or Chattels of the Teſtator. And where 
as the Aſſent of an Executor is neceſſary to the 
Settling and Execution of a Legacy, as before 
hath been ſhewed; ſo as if one give me his 
White Horſe, or Black Cow by Wall, or any 
other well known Thing, I cannot after his Death 
take it, though I come where it is, but am pu- 
niſhable by Action of Treſpaſs at the Executor's 
Suit, it he do not aſſent; yet an Executor before 
the Will proved may give his Aſſent, and it will 


ſtand good. Yea, although he die after any of 


theſe Acts done, the Will being never proved by 


him; yet do theſe Acts fo done ſtand firm and 
good, as I take it. Yet (as I find) an Execu- 
tor making his Will, and dying before he hath 


proved the Will of his Teſtator, his Executor 


may not prove both the Wills, and fo become 
Executor to both the Teſtators. But in Caſe the 


Goods were, after Debts paid, bequeathed to the 
Executor, his Executor may take Adminiftration | 


I Poi. of the firſt Teftator's Goods with the Will an- 


nexed; as by Dr. Drury was in the late Queen; 
Time declared to be the Law and Courſe of the 
Court Spiritual; to which Credit was given by 
: the Judges of our Law and the Court of Star 
Du in flow. Chamber: For though the Book doth not men- 


(om. 281» 


tion it to have been in the Stary-Chamber, it is elſc 
=_ £7 where ſo reported. Yea, an Executor, for 99 


— Re 
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1 : 


| an Executoꝛ. 1 
of the Teſtator taken from him, or 2 Treſ⸗ 
paſs done upon the Leaſe-Land, or a Diſtrain- 
ing or Impounding of Goods or Cattle, may 


maintain, before the Will be proved, Actions of 


Treſpaſs, or Replevin, or Detinue; for theſe 
Actions ariſe upon the Executor's own Poſſeſ- 
ſion. Condos: Yam c a 0 ard 
But before the Proving of a Will, an Execu- 

tor cannot maintain a Suit or Action of Debt, 

or the like. And the Reaſon is, for that therein 

he muſt ſhew forth the Will proved under the 

Seal of the Ordinary. And ſo, as I take it, | 

it be if he bring any Action for Treſpaſs done 

or Goods taken in the Teſtator's Life- time; ſo as 

the Teſtator himſelf was intitled to the Action, 

and it grows not upon the Executor's Poſſeſſion. 

I find that an Executor granting the next Avoi- 3& 4P.& 
dance of a Church which to him came from 255, 18 
the Teſtator, the Grantee maintained a Quare Com. 282. 
Impedit, without ſhewing forth the Will: But = 
the Executor himſelf might ſo have done as of 

his own Poſſeſſion before the Will proved, and 

ſo, without ſhewing it under the Seal of the 


* 


Spiritual Court, as well as Actions of Treſpaſs 
or Replevin, for Goods taken after the Death of 
the Teſtator: Let in the Principal Caſe of Greyſ- Plow- 


brook and Fox, which was an Action of Petinue '** 


by the Executor for Goods taken or detained af- 
ter the Teſtator's Death, the Plaintiff did ſhew 
forth the Will proved. But that proves not any 
Neceſſity thereof; or that, if the Will had not _ 
been proved, it could be no Hurt to ſhew it forth... 
So upon his -own Contract for the Teſtator's © 


Goods: As if the Exeentor ſell Cattle or other 


if 


Goods of the Teſtator „1 the Will proved. 


5 The Dffice of 

he may for the Money payable maintain an Action 
for Debt before he have proved any Will: And 
in this. and the Action of Treſpaſs, there is no 
Neceſſity of naming him Executor. Alſo, on 
the other Side, an Executor may well enough be 
ſued for Debts of the Teſtator before the Will 
be proved; for he may not by his own Act of 
delaying the Probate of the Will keep off Suits, 
except he will refuſe in due Manner, that ſo Ad- 
miniſtration being granted, there may be ſome 
Body ſuable by the Teſtator's Creditors for Debts 
by him owing. And the uſual Plea of the De- 
fendant, to eſtrange himſelf from the Teſtament, 
is to ſay, that he neither is Executor, nor had 
adminiſtred as Executor. So as if he either be 
Executor de jure, or de facto, by his own Act of 
Adminiſtring, it ſufficeth. | oo 
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Of Refuſal to prove the Will, and therein of Admi- 

i niſtration, forecluding Refuſal. 
N OW as touching this other Point fit to be 
1 V. thought of before we meddle with the Pro- 
bate, viz. Refuſal to prove; we will there- 
about conſider theſe ſeveral Parts, viz. Firſt, how 
and in what manner Refuſal may or muſt be. 
2. In what Caſes or in Reſpect of what Acts one 
named Executor hath loſt or determined his Ele&- 
on of Refufal or Acceptance. 3. Of what Effect and 
: ration the Refuſal is; what Difference where 
- . all the Executors refuſe, and where but ſome or 
one of them. Fourthly, what Relation it hath. 
No touching the firſt : The Ordinary before 
committing Adminiftration, where a Will is _ 


- 
* 
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— — e eee 


an Executoz. | 5 37 4 
and Executors named, if he know of it, muſt ? 2. 1. 
ſend out Proceſs againſt the Executors to come 1 Plow. 
in and prove it: And if they do not come, they * 
are to be Excommunicate ; but if they do come, 
if they, nor any of them, will prove, by Rea- 
ſon of ſuch Refuſal the Ordinary .may commit 
Adminiſtration ; perhaps alſo they may he ap- 
pointed Executors at a Time future, and not pre- 
ſently. Now Refuſal cannot be Verbally or by , EAA. 33. 
Word, but it muſt be by ſome Act entred or re- D., 


corded in the Spiritual Court, and therefore muſt wade ge 
be done before ſome Judge ſpiritual, and not be- the ordi- 


fore Neighbours in the Country ; for that is not —_— - 


effectual. Yet Sir Ralph Rowlet making the Lord *s = 
| Keeper Bacon, Catlin Chief Juſtice, and the N, 
Maſter of the Rolls, Executors; they wrote a Cnorthig. 


Letter to the Ordinary, that they could not at- T1 


N JJJõĩ5ẽ0 ↄ og er os 


tend the Executorſhip, and therefore wiſhed him **: Brooker 
to commit Adminiſtration, who did ſo, making i Cn. * 
every of their Refufals to be recorded: And this! 

| was held good. So as a Leaſe being by that 
Will bequeathed to Catlin, and he after this 
Refuſal, entring and aſſigning it to one, and 

the Adminiſtrator aſſigning it to another; it 

came in queſtion between them whether had beſt 

Right; and Judgment was given for the Aſſignee 

of the Adminiſtrator againſt Catlin's Aſſignee: 
Whereas if the Refuſal had been void, Catlin 

had continued Executor, and fo his Title had 

been better. For in Caſe the Ordinary himſelf 

be made Executor, there (faith the Book) he may _ ' ; 
refuſe before his Commiſſary: And fo was it there 
pleaded for the Archbiſhop of Canterbury, who 2 , 
was made Executor to Sir Vill. Oldballe. Divers , 


Giſcs of Refuſal, and 1 ſhall bind and what , 
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The Office of 


not, you may ſee in Pen. Owen. Moor, Leon. and 


other Reports. 


What ſhall be ſuch a Meddling or Adminiſtring by an 


Executor, that be cannot refuſe after. 


AS to the ſecond, where an Executor hath 
adminiſtred he cannot afterwards refuſe, 


| becauſe he hath already accepted of the Execu- 


9 Ed. 4. . 


Selling 


Land as : 
Executor is 


torſhip, and fo determined his Election: At leaſt 
the Ordinary ought not to accept of ſuch Refu- 
ſal, but ſhould compel him to take upon him the 
Executorſhip, as the Law was taken both in the 
Time of Ed. 4. and of Queen Elizabeth. Yet 
if the Ordinary do admit one to refuſe, notwith- 


- ſtanding that he hath adminiſtred, this ſtandeth 


good, as it ſeemeth conceived by the Judges in 


the Time of H. 6. For there the Executor com- 


manded one to take the Goods of the Teſtator 


out of the Hands of F. S. who did accordingly, 


and afterward the Executor refuſed before the 


Ordinary, and Adminiſtration was committed to 


the ſaid 7. S. who brought an Action of Treſ- 
| 67 againſt the Party ſo taking the Goods from 


im; and there the Refuſal and Committing Ad- 


miniſtration were admitted to be good: So per- 


haps, Factum valet quod fieri non debuit. And it 
may well be, that the Ordinary did not know 
of the Executor's ſuch Intermeddling at the Time 
when he did admit his Reſuſal. After Refuſal, 


and Adminiſtration committed, the Executor 
cannot go back to prove the Will, and aſſume 
the Executorſhip : But if only upon the Execu- 
= tors making Default to come in upon Proceſs to 
prove the Will, the Adminiſtration be commit- 


ted; 


| — — 3 
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nun Executoz, | og 
ted ; here the Executor may yet at any Time af- 

ter come and prove the Will, and fo undo the 
Adminiſtration ; as was in the late Queen's Time Mich .. 
reſolved between Bale and Baxter. ee 

; But what if after Refuſal it ſhall appear to the 
Ordinary, that the Executor hath adminiſtred 

before his Refuſal, ſo as had it been then known, 


N the Ordinary ſhould not have admitted him to 
% refuſe? Whether now may he revoke his Admi- 
| nitration, (for it is revocable) and enforce the f*x*'s Caſe 


Executor to proceed to proving of the Will? Baz 

And ſurely, methinks, he may, for that the Exe- 4. being 
cutor by Adminiſtring had determined his Electi- Adam. 
on, and accepted the Office of Executorſhip : »iſter and 


et 
h- Now he cannot both accept and refuſe. Beſides, no: 5 — 
th we know that Creditors may maintain their the Will. 
in Suits againſt him having once adminiſtred; the famm. 


common Plea to free himſelf, and to ſhew that 3nd being | 
he is not the Party ſuable for the Teſtator's abt, gid 


tor 8 © = ß 
ly, Debt, being that he neither is Executor, nor ever — 74 
he did adminiſter as Executor; wherefore he ha- 2/4, andir 


ving adminiſtred, it will be found againſt him. 2 zood | 


59 Now it is not congruous that in the Spiritual i: s, 

2 Court there ſhould be no Executor, and yet in un- ir. 

Ad- the Courts of Veſtminſter there ſhould be an , Bec 

er Executor. But ſince this Point of adminiſtring 9x: in 

it is fo material to the Point of being admitted or N. | 
ow not admitted to refuſe, we will here conſider in 
me this Place briefly what ſhall be ſaid to be an Aal. 
fal, miniſtration by an Executor determining his E. | 
Stor lection, and diſabling his Refuſal, and what not. bl 
me 1. Some will perhaps conceive, that the Act of a tg.n. 
cu. the Executor in the foremention'd Caſe, where 
to be only commanded F. S. to take Goods of the 7 
nit. Leſtator's out of a Stranger's Hands, was no Ad. 


D4 miniſtration z 


40 The Dffice of 

| miniſtration ; and it is true, that in that Book it is 
20 Ed. 4. paſſed in ſilence, and not expreſly ſaid to be an 
Es Adminiſtration. But the Ld. Dyer in the Caſe 

a of Grey.bro.k and Fox, ſpes king of that Caſe, 
ſaith expreſly, that the Ordinary might there 

have rejected the Executor's Refuſal ; for, faith 

he, when the Executor had once intermeddled, 


he doth clearly admit that to have been an Admi- 
niſtration. And elſewhere it is held, that if an 
Executor take Goods of the Teſtator, and con- 

vert them to his own. Uſe, this is an Admini- 
ſtration; yea, if he do but take them into his 

Hands, ſay ſome, without converting of them. If 

5 the Wife take more Apparel of her own than 
21 Ed. 4, f. is neceſſary, this is an Adminiſtration, as the Book 
2: #6. z; admits; but if by the Aſſent or Delivery of the 
H.6. z- N. Executor, it is not. More clearly, If one do 
146. 13 £4, either pay Debts of the Teſtator, or receive Debts, 
3: ., or make Acquittances for them, or demand the 
D, 135 Teſtators Debts as Executor, or give away Goods 
8. 20 H. which were the Teſtator's,- or diver Money of 
21 Ed. , the Teſtator's for Fees about proving the Will; 
5- 20 147. all theſe be full and-clear Adminiſtrations as Exe. 
cutor. But. faith Fitzherbert, if he only lay 
out his own Money for Fees, this is no Admini- 
tration ; ſo ſaith Frowick, if he pay Debts with 
his own Money, and if he do it about the Fune- 
. rals. But ſome Difference may be between Acts 
done by one named Executor and by a Stran- 
„ EA. ger. viz, to make him an Executor of his own 
en Wrong; whereof we ſha]l ſpeak after, not in this 
place. If one being ſued as Executor take it 


this is an Adminiſtration. | 


he ſhould not have been ſuffered to refuſe : So as | 


upon him, and plead in Bar as an Executor ; 


W committed with the Will annexed, as is before b. 37. 
W aid, nor can any after meddle as Executors, But 
in Caſe there be divers Executors, viz. A. B. 


ference between Suits by Executors, and Suits 


Of the Force and Hel of Refuſal. 

s to the third Point, viz. ; The Force or 
Effect of Refuſal : Firſt, it is clear, That if 
there be but one Executor, and he do refuſe, or 


being many, it they do all refuſe, then is the <,., ,. 


Party dead Inteſtate, and Adminiſtration is to be 7 25 


and C. and A. only refuſeth, and the Will is 
proved by the others, there A. continueth Exe- 


© cutor notwithſtanding his Refuſal; ſo as he ſtill : bag 


may releaſe Debts of the Teſtator, and Debts «5% hg 
owing by the Teſtator may be releaſed to him; ZE , 
yea, if Suit be to be had by or againſt the Exe- £4 +44 
cutors, it ſhall not be in the Name of B. and C. 
only, but 4. alſo muſt be named as a Plaintiff or 
Defendant, elſe the Action may be overthrown. 

For the Will being proved, all the Executors 

therein named ſtand, and continue Executors, 
notwithſtanding any of their Refuſals; as it was 
reſolved in e ee End of the late Queen's Time, 4 E. c. g. 
according to divers former Reſolutions. And £3923: 
therefore this Executor which hath refuſed, may & M. 
afterwards adminiſter at his Pleaſure, and inter- Contra, 21 
meddle with the Goods as well as the other: 


Yet, ſaith Brook, Chief Juſtice, after the Death of. 


his Companions he cannot ſo do; but then the 
Executor of him who proved is only to admini- 
ſter. Quod non eff Lex. There may be ſome Diff. 


apainſt Executors: For when they themſelves ſue, 
they being privy to the Will and having the Cu- 
ſtody of it, mu bring their Adion in the 4 


42 The Dice of 
of all the Executors according to the Will; but he 
that is to bring an Action againſt them need no, 
perhaps, take notice of more Executors than thoſe Ml 
that have groneh the Will, or otherwiſe do ad. 
miniſter; for it is no good Plea for themſelve M 

in an Action againſt them, to ſay there is another Ml 
Executor, without ſaying alſo that he hath ad. 
minifſtred, as it ſeemeth by divers Books. Nay, 
one Book in the Time of Henry 8. goeth farther, Ml 
viz. That if the Suit be brought againſt all, ye 

23 H. 6. 38, one of them not intermeddling with the Proving 

«-G-9.37- of the Will may plead, That he was never Ex- Wl 

32 H. it - - . 

25» 27 H-8. cutor, nor adminiſtred as Executor. By this it 

dlm ſhould ſeem that Executors refuſing (I mean all 
of them, ſo as no Will is proved) they in an i 
Action againſt them may ſay, that they wer: Ml 
never Executors: But methinks they ſhould not 
" »E. 4.33, To plead, but ſhew the ſpecial Matter, as was done 
Ge 9:4-36 in the Time of Edward the Fourth. : 

| As for Relation I will forbear to ſpeak, till! 
come to Proving; for that Probate and Refuſal BW 

Rand in the ſame State as touching Relation. 


— — 


CHAP. IV. 
Of Proving Wills. 


OW let us ſee touching the Probate of Will 
what is conſiderable ; and therein of theſs 


x 


three or four Parts: 


1. here, and beſore whom, and bow the Boi 


2. Vi 


2. What ſhall be Bona notabilia, to intitle to 
Probate. | ot bi 25 


2. V hat Force or Validity eitber a' right or errone- 
ous Probate bath. ek HL | 


ve BY Vat Relation either Probate or | Refuſal 
her hath. a ig BE be ĩ bag 
ad. 


| | As touching the firſt Point, viz. How, and 
bere, and before whom Wills are to be proved, 


yet riefly thus: 1 „ 
ing The Proving is in the Spiritual Court: Let 
a n ſome Manors, by Preſcription, Wills are to 
s it e proved before the Steward, though no Lands 
all hereby paſs, as appears by divers Books: And in 


he Manner of Mansfeld is this Preſcription ; : R. 3. 
Wnd in others, whereof Termaile was Steward in 5 . 
Wing Richard the Third's Time, as he declared. 4% 
ind the like I may tell of my own Know- 
Wedge touching the Manors of Cowle and Ca- 
enam in the County of Oxford, where I have 

ept the Courts of the Lord Viſcount Valling- 

Bord, and found it in preſent and frequent Ule. 

nd it is ſaid by the Judges in the Time of King 

7. 7. That this Proving of Wills in the Court 
Ppiritual is not ancient, but of later Time, Yea, it 
acknowledged by Lindewode, the Dean of the 
W\rches, that it pertains not to the Spiritual Court F 
ff common Right; nor is ſo in Uſe in other = 


8 


ingdoms. The Reaſon why the Law of Er. 


Fil d hath herein given way to the Ordinary and 

belt Wourt Spiritual, is ſaid by Walſh in Greysbrook ,, H 
nd Fox's Caſe, to be the Piety and Integrity % nn nl 

| bich is preſumed to be in thoſe of that Funci- Fn 

Pro n, having charge of Souls. Indeed they are, 

s it ſeems to me, Executors of the New Teſta- 0 


nent, or laſt Will and Teſtament of Feſws Chriſt, 
1 whereby 


The Dice of 
whereby great Legacies and Gifts are given ty 
Men, = q by Pak to be diſpenſed and diſtn. 
buted: Of which Diſtributors it is required, u 
St. Paul ſaith, That they be found faithful. An 
happy are they who with him can plead Pl» 
 Admmiſtravit, viz. That they have fully a. 
miniſtred, as he did; much depending there i# 
upon, viz, God's Honour, the Bleſſing, Pro. mn 
perity and Safety of the Country, the Piety, 
| Juſtice, Conſcience, Contentation and Salvatia 
of Men. As for Wills proved in London and 
Oxford before the Mayor, that is only in reſp AF 
of the Burgages within thoſe Places deviſable; 
but they were to be proved alſo before the Ord: 
naries in reſpect of the Goods, and there only 
Vide fol. where no Lands are bequeathed. The Proviny 
proxim. Of then is to he before the Ordinary, General, Par 
Bona Not ab. » . | 
boch in Can- ticular, or Special. By General, I mean the 
zerbury 3d Metropolitan or Archbiſhop, before whom it i 
to be proved; in Caſe the Teſtator have Good: 
valuable, called Bona Notabilia, in divers Dio 
ceſes whereof he is ſuperior. But now by Stat 
4 and 5 Anne Reginæ, the Power of gprantiny 
Probates and Adminiſtrations of Goods of Per 
ſons dying, for Wages and Work done in her 
Majeſty's Docks or Yards, ſhall be in the Ordins 
ry Dioceſes where the Party dieth; and ſuc 
Salary or Wages ſhall not be deemed Bona Noto 
bilia, &c. 1 | 


Of Bona Notabilia. 


Hat ſhall be ſaid to be Bona Notabilu 

| is conſiderable; for thereabout hath been 
much Diverſity of Opinion : Some holding that 
they muſt be of forty Shillings Value, 1 
„ l 0 


. 


an Executoꝛz. as 
ounds, ſome ten Pounds; yea, ſome that the Va- 

e of a Penny ſufſiceth to draw it to the Arch- 

WL: hop from the particular Biſhop. But that Dif. 
rence of Opinion I conceive to be now cleared can. , 9% 
Wy Canon made in the firſt Year of King 

barless Reign at a Convocation then held, where- 


. Wy it is eſtabliſhed, that five Pounds ſhall be the 
im or Value of Bona Notabilia; yet therein is 


is Proviſo ; that where by Compoſition or Cuſ- 
bm in any Dioceſes Bona Notabilia are rated at 
Woy greater Sum, the ſame ſhall continue not al- 
red, It is likewiſe thereby provided, that if 


5 Iny Man die in itinere, viz. in his Journey or 
1. ME ravel, the Goods which he then hath about him 
nlp 211 not cauſe that Adminiſtration ſhall be com- 


Pitted, or the Will proved before the Metropo- 
Itan, | LAGOS oa, BOO, 
Having conſidered of the Value, now another 
oint obſervable is, what Things ſhall be ſaid to 
e Bona Notabilia. And as to that, Debts owing 
the Teſtator are Bona Notabilia, as well as 
zoods in Poſſeſſion, their Value being anſwer- 
ble: Yet, I think, if the Penal Sum of the Bond, 
2 but five Pounds for Payment of a leſs Sum, 


her though the Bond be forfeited, yet in the Spi- 

nua! Court, where Reſpe& to Conſcience ſup- | 

ch reſſeth the Favouring of Executors, this will 
ot' be taken to be Bona Notabiha, viz. of five 


ounds Value, although in Law the whole Penal 
um be a Duty. But if the Debt be five Pounds 
more, though it be deſperate, or due from 
We King, againſt whom no Suit can be, but on- 


1-7 Wir by Petition, yet this will ſtand for, and as 
\cen n Notabilia, as I take it, in the Court Spiri- 
that a; though thereabout I can but conjecture, 
bree the Rules of our Law determine it not 


And 


46 TheDftice of 
2 Ei. And this Point, touching the King's being Debt. 
or, I find debated in the late Queen's Time, 
but not reſolved, ſo far as I find. But there Fo. 
bam at the Bar urged that no Debt ſhould be Bu 
na Notabilia, and if it ſhould, yet not ſuch for 
which no Remedy by Suit, as in that Caſe, the 
Queen being Debtor. Yet a farther Queſtion 
Local is touching theſe Debts or Things in Adi. 
on, in what Place or Dioceſe they ſhall be ſai 
Good conf- to be as Bona Notabilia, viz. whether in the 
derableor Place where the Debtors be, or where the Oblt | 
dus. gations, or other Specialties be? And as to this, 
the Law hath been taken, that becauſe. the Per. 
ſons of the Debtors be moyeable, paſlant and 
tranſitory ; therefore theſe Debts ſhall be ſail M 
to be, and to make Bona Notabilia where the 
Bonds or other Specialties be, and not where 
WI. 1 the Debtors inhabit and dwell. And ſo was it] 
FE. i not long ſince conceived by Juſtice Vabnſ 
Vie iz c and Juſtice Beaumount in one Pretyman's. Cale, 
4%. no other contradicting it. Herein therefore ms 
5 ny are miſtaken, who only in Reſpect that «the 
Perſons of the Debtors do dwell in foreign Dis | 

ceſes, other than the Places of the Death of the i 
Teſtator, or where his other Goods were, do 
take Adminiſtration in the Prerogative Court, 
though the Specialties remained where the Party 
died, or his Goods reſidue were. But in Cai 
the Debts be only by Contract, without Spec 

alty, then indeed they are to be eſteemed Bon 
 Notabilia there and in that Place where the Debt 
odr is, as the ſaid Judges well conceived the Dit 
=, ference, But in Caſe Land be given to Exec 
ST tors for Payment of Debts or Legacies, this ſhall 
7 =” not be Bona Notabilia, as I take it, though it be 
Aſs, Long. a7 wo 0 


ah, 


an Executoꝛz. 


N. | 1H 0.5 + 9033 e455 
Ke Of tbe Validity and Invalidity of Probates, 
op: 15 | 


90 S to the third Point, we will firſt ſee of 
A what Validity an erroneous Proof is, and 
he thereabout we ſhall find this Difference. Admit- 
on ting that one hath not Bona Notabilia in divers 
d. Dioceſes, ſo as of Right the Proving of the Will 
ad BY appertaineth not to the Metropolitan, and yet 
the the Will is proved before him; this is not meer- 
iy void, but ſtands in Force till it be reverſed by 
Nis, ſome Sentence upon Appeal: As was reſolved. 
between Year and Feofferies in the late Queen's 22 Ez. 
WJ Time. But on the other Side, in Caſe one have 
Bona Notabilia in divers Dioceſes, or a Peculiar 
and a Dioceſe, and yet the Will is proved before 


ere the particular Biſhop within whoſe Dioceſe Part 

s it of the Goods are; this is meerly and utterly 

ſly, void, without any Reverſal. 80 alſo of pro- 

ale, BY ving in ſome Peculiar. And in Caſe one have Bo- 

ms 12 Notabilia both in the Dioceſe of Canterbury, 

«the and in the Dioceſe of Tork; the Will muſt be 

Dio proved either before both Metropolitans, if with- -  . 

the in each of their Juriſdictions there be Bona No- 
do rabilia, in divers Dioceſes; or elfe, as I: take it, 


Wif there be not ſo in any of the Places, then be- 


arty fore the particular Biſhops in thoſe ſeveral. Dio- 
Cale ceſes where the Goods are. Or, if within the 
* one Juri ſdiction Metropolitan the Teſtator had 
on. 


t- None Dioceſe ; then in the one Place is the += 
Dit will to be proved before the Archbiſhop, and 
xecu- in the other Place before the particular Biſhop, . 
ſhall Nas I conceive. And fo alſo of peculiar Juri = 


lictions. And in ſome - Places Archdeacons 
have peculiar, or Juriſdiction W 


Goods in divers Dioceſes, and in the other but 


_ +2 ir AS ht ü ——— 


'" The Dffice of — 
Power to take Probates of Wills, and grant Ad. 
miniſtrations. But where any like Error er 
Miſproving is in theſe Reſpects, it is Cauſe of Re. 

verſal or of Nullity, according to the former Dif. 

ference : So alſo if there be Falſehood in the 

Proof, were it communi forma, that is, without 
Witneſſes, or by Examination of Witneſſes ; yet 

may it in the Spiritual Court be undone, if either 
Diſproof can be made, or Proof of Revocation of 
3 was once made, or of the making of: 

ater. | . = 

Now, admitting the Will true and right, and 

alſo rightly proved; let us yet ſee the Force and 
Strength of the Proof or Will ſo proved. lt 

being under the Seal of the Ordinary cannot 

be denied, ſaith one Book, to wit, whether thi 

| ſhewed forth be a Will proved or not; no, 

_ though the Proof be but indorſed on the Back, 
22 Ed. 50. vix. that it is ſo proved, ſaith the Book. But not iſ 
elan withſtanding, the Defendant ſo ſued may deny iſ 
that the Plaintiff is Executor, as not being con. 

| cluded nor eſtopped by the Probate fo to ſay. 

Plow. Com. And the Reaſon is, becauſe the Seal of the O., 
3-3-19. dinary is but Matter in Fact, and not Matter of 
F: © Matter 
* Record: Nor are the Sentences of Divorc | 
and the like, in the Spiritual Court, Judgments 

8 * of Record, as hath often bee 

held. 


Of the Relation of Probate an Refuſal. 


As for this laſt Point, both the Proviny 

and the Refuſal ſhall have Relation to the 

F _ of 1 1 I take it, = _ 
* Purpoſes. So as to the Proving, faith the; 
tag L. Dyer expreſly and confidently in e 22 
| | A 


__ mErettos— 

and Fox's Caſe; and the Reſolution alſo of the 
Caſe' proves it. -For there Adminiſtration being 
committed before any Will proved or notified to 
the Ordinary, as it thould ſeem, the Adminiſtra- 
tor ſold ſome of the Goods to 7. & and after 
the Executors (proving the Will) brought an 
Action of Detinne for. thoſe Goods againſt J. S. 


who pleaded this Adminiſtration and Sale: And 


| therenpon, the Executor demurred; and Judg- 
ment was given, for him, as having by the pro- 


ving of the Will diſproved the Adminiſtration ab 23 H. 6.1 
initio. But it is true that Judgment was given . ; 


only by two Judges; One being abſent, and the 
other diſſenting in Opinion; yet I think it was 
right and according to Law, and that Refuſal 
ſnall have the like Relation; elſe could not the 
Adminiſtration relate to the Death of the I 

ſtate, as it doth to ſome Purpoſes, expreſſed in 
divers Books, wiz. to have an Action of Tref- 
paſs for Goods taken before Adminiſtration com- 
mitted, and to have a Rent growing payable in 
that mean Iinme. ods e os 2t nal 
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Not to make 
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eaſe made 


before Co. 


| The Office of 


FI * * 2 1 3 8 8 


— — — 


What Fees to be paid upon Probate, or for Co- 
—_ pies of Wills or Inventories _ 


Per Stat. 21 Hen. 8. Cap. 5. 


1. Where the Goods amount not to above five Pounds, 
only Six pence to the Scribe. 2. Where they be a. 
bove five Pounds, but under forty Pounds, 2 8, 6 d. 
to the B. B. 12 d. to the Scribe. 3. Where above 


15 Forty Pounds, to be taken but 2 8. 6 d. to the B. B. 


28. 6 d. to the Scribe, or 1 d. for each ten Line 


PT, ten Inches long, at the Scribe : Choice. 
Pheſe Sums are to ſatisfy both for Proving, 


1 Reegiſtring, Sealing, Writing, Praiſing, ma- 
king of Inventories, giving Acquittances, Fines, 
and all other Things concerning the ſame. But 
now by the Stat 9 and 10 V. 3. No Court or Per. 
ſon is to take above 1 s. for the Seal, Writing or 
ſuing forth Adminiſtration to any Seaman dying 
in Pay, unleſs he hath Goods of 20 l. Value, on 
Pain to forfeit 101. 
Where Land is given to be ſold, neither the 
Money raiſed, nor the Profits thereof, ſhall be ac- 
counted as any of the Teſtator's Goods or Chat 
tels, ſaith the Statute. | FE 
Note, That the Will is to be brought with 
Wax thereunto ready to be ſealed, and Proof to 
he made of the Will, according to common 
Cuſtom. | | | | 2 4 
For making the Inventory, the Executor it 
to take or call to him two Creditors or Legatee: 
of the Teftator, and do it in their Preſence ; c, 


an Executoz, 77 
in the Abſence or Refuſal, two honeſt Perſons be- 
ing the next of his Kin; or in their Default, two 
other honeſt Perſons. | | | 
Y The Inventory is to be indented, and one Part 
left with the Ordinary, and the other to remain 
with the Executor. | 
1 he Executor is to make Oath ſor the Truth 
of it. 1 | | | 
For a Copy deſired by any, either of a Will 
or Inventory, no more is to be paid than before is | 
| allowed for the Regiſtring; with the like Election ge atv 3 
to the Scribe or Regiſter, as is aboveſaid. . 1. 
Mr. Swinborn ſaith, That an Executor is to nir 
ſwear, and if it ſhould be thought fit, to be bound Su 1. a= 
to make a true Account, when he ſhall be thereunto P. Br , 


Duty 
13 Edw. the third, Fitzberbert Exec. 91. where feng f z, 


ſeems of a contrary Opinion. And elſewhere it 2,924. 


is ſaid, that where a Debtor is made Executor to Spirirml 


#-. 


by the 4 that after the * 
dinary hath no more to do: 


* N 7 
* 
. 


But ſaith St. German, he may not force any to 5,4. qH-n. 8 
ſt the Order of the Common Law; Fen nl 
what that is.) And temp. Ed. 4. it 


The Dice of T1 
Alſo of the Oath of an Executor divers Books 
tell, but not to ſuch Purpoſe as Swinb. but truly to 
perform the Will. E 
And now by Stat. 4 & 5 Annæ, The Probate of 
Wills and Adminiſtrations ſhall be in the Ordina- 
ry of the Dioceſe for Perſons working in the King's 


Docks or Yards, and the Wages due to them ſhall. 


* 
#4% 4 ; 
* 1 


not be deemed Bona Notabilia. 


— — « - 
: 1 1 
* : — 


„ TOO IMP OW 
What Things ſhall come unto Executors, and be Aſſets 


I In their Hands, and what not. 
12 Things which ſhall come to Executor 
1 are of great Multiplicity, and would make 
a large and confuſed Heap if tyed together in 
one Bundle or Lump. I will therefore divide and 
fort them out in Parts, after the beſt Manner I 
can. Firſt, we will divide them into Things Poſ- 
ſeſſory, or actually in the Teſtator; and Things 
in Action, or not actually in the Teſtator. Se- 
condly, the Poſſeſſory into Chattels, real and per- 
ſonal; or (as ſome leſs properly expreſs it) move: 
able and immoveable. „ 


2 Of C battels real Poſſeſſ, ory. * : 


Heſe may be divided into two | Kinds, ix. 
1 living, and not living. The living are 


ke 4 N 
. 


Bo not many and various. 1. The Wardſhip of 


the Body of another (be it by reaſon of a Tenure 
of: the preſent Owner, or by Aſſignment from 
the King or other Lord of whom the Tenure was) 
| | | us 


, ß a IS 


ol 


$ 


an Executoꝛz. 
is 2 Chattel real, not perſonal, though it be an 
Intereſt in. the Perſon of another; but it'is in 


reſpe& of a Tenure of Land, or othe, Heredi- 


tament, and is for Years, viz. during the Mino- 


rity, or till Marriage had, and fo is real. Next, a 


Villain for Years (as by Grant for a Term from 
him that had the Inheritance) is a Chattel real, 
As for an Apprentice for Years, it is by Cu- 
ſtom, as I take it, that he goeth or is derived 
to Executors: But for Reaſon after ſhewed, 
I think this Intereſt not in the Realty, but in 
the Perſonalty rather. So of a Debtor in Exe- 
cution for Debt, the Intereſt in him, or perhaps 
more properly in his Liberty, is not, as I con- 
ceive, (for Reaſons which aller I ſhall expreſs) 
2 real, but a perſonal Chattel. The like Law 
of a Priſoner taken in the Wars. As for Fiſhes 


in a Pond, Conies in a Warren, Deer in a Park, 


Pidgeons in a Dove-houſe, where the Teſtator, 
had the Inheritance, or but for Life, in the Pond, 
Warren, Park and Dove-houſe, they are not Chat- 


tels at all, nor to go to the Executors, but to the 


Heir with the Inheritance. If the Teſtator were 
but a Termor, they are to go to the Executor, 
but as acceſſary Chattels, following the State of 
their Principal, vix. the Warren, Park, Dove 
houſe, Pond, GSW. Tb 
The real Chattels not living are either in Hou- 


| ſes or Lands moſt uſually, and that three Ways: 
| Firſt, by Leaſe for Tears: Secondly, by Wardſhip 


of Lands held by Knight's Service Thirdly, by 
Extent upon , Judgments, Statutes or Recognizan- 
ces; or in things iſſuing out of Houſes or Lands, 


as Rents, Commons, Eftovers, or ſuch like. 


But. where an 1 reſerves Rent upon a 
Leaſe, for Tears, this ſhall.not go to the Executor, 
Z : 4 * 411 E. 3 7: r 
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The Once of 
but to the Heir, with the Reverſion, other than 
Arrearages of it behind at the Death of the Te- 
ſtator. Alſo Commons, Corodies for Years, Ad- 
vowſons, Tithes, Fairs, Markets, Profits of 
Leets, and ſuch like, which the Teſtator had for 
Years, all which may accrue any of theſe Ways 
as the firſt, are Chattels real. Yea, one ſimple 
Preſentation to a Church upon the next Avoi- 
dance is à real, and not perſonal Chattel, before 
it come to be void; and what then it is we 
ſhall after ſhew. And the Title accrued to 
the Crown upon Attainder of Felony, where 
the Party held not of the King, viz. the 4. 
num, Diem, & Vaſtum, that is, Power not on- 
ly to take the Profits for a Year, but to waſte and 
demoliln Houſes, and to extirpate and eradicate 
Trees and Woods, is but a Chattel; and there 
fore though granted to one and his Heirs by the 
King, yet ſhall go to the Executor, and not to 
the Heir. | 


| Sons doubtful or leſs clear Cafes touching 
| Chattels real. . 5 


Irſt, where we ſpeak of Wardſhip, it u 
not to be underſtood of Wardſhip by rea | 
ſon of Socage Tenure, for that goeth not to the 
Executor, but he ſhall be next Guardian who 
now, after the Death of the firſt Guardian, ſhall 
be next of Kin, if the Ward continue under 
fourteen Years old; elſe he is out of Wardſhip. 
Secondly, if one have a Leaſe for three Lives to 
him and his Aſſigns, this is no Chattel, nor 
ſhall go to the Executor, nor to the Heir, but 
to him who firſt enters and claims it as an 
Occupant, if no Aſſignment be in the 15 


| of the Leſſee made : Contrarily of a Leaſe 


W Males of his Body, and for want of ſuch Iſſue 


had died without Mine Male, the Term thould ud 


I yet ſhall the ſame go to the Executor, and not 7; <4 1 1 


tren. 


\ 


att Execut z. 557 


for many Years, if three, or more, or leſs, fo 

long live; this is a Chattel, and ſhall go to the 
Executor. So an Extent upon a Statute, yet it 

is delivered to the Party as a Freehold, viz. ut 

liberum tenementum; but that only makes it to 

be quaſi liberum tenementum as to the Maintain- 

ing of an Aſſiſe, if wrongfully put out. Where 

one is ſeized in the Right of his Wife of Land, or 

other Hereditament, and is attainted of Treaſon 

or Felony, the Profit thereof accruing unto the 

Crown is but a Chattel; and though the King 1. B 
grant it to one and his Heirs, yet it ſhall go to Ch.. 15. 
his Executors. And if one having a Leaſe for 

many Years, viz. 100, 500, or more or leſs, doth. 
deviſe and bequeath the ſame to A. and the Heirs 4 


to B. and the Heirs Males of his Body, and dieth, 
having Iſſue a Son; the Term ſhall not go to his 
Son, but to his Executor or Adminiſtrator ; for it 
cannot be made a Matter of Inheritance. So if A. 


have gone or remained to B. but to the Executor 
or Adminiſtrator of A. as was lately adjudged 
in the Exchequer between Sir Robert Lewkner 
and Mrs. Hammond. So of an Adyowſon, or 
any other Hereditament, granted or deviſed to 
one and his Heirs for 100 Years: Or if ſuch a 
Termor grant a Rent out of the Land to A. and 3 % U— 
his Heirs, or the Heirs or Heirs Males of his Body; oo, 7 


to any Heir; for it being derived out of a Chat- r , [ 


tel, cannot be any Freehold or Inheritance, but cn. my 1 5 


is it ſelf a meer Chattel. Furtus ſequituy ven- -A 
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mentioned, 
that the 
Priſoner 
was to 
have 1591. 
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l 4 41 Of Chattels perſonal. (nl gc inde: 
S030 IS0-IING DOM, 9-6 £7 veg. 4h. 
YErſonal Chattels, or Goods moveable, are 


7 alfo in like manner to be divided into quick 
or dead. The quick are Cattle of all Kinds; as 
Sheep, Horſes; Kine, Bullocks, Swine, Goats, 


Geeſe, Ducks, Poultry, Sc. There may be al- 


ſo in living Creatures reaſonable an Intereſt as 
in a Chattel perſonal; as in the Perſon of a Man 


taken in Execution for Debt. And this I hold 
to be in Nature not a real, but a perſonal Chattel, 
(as before was touched) for that Debt is the 


Root off it, and the Body is but a Pledge or Gage, 
diſchargeable inſtantly upon Payment, Releaſe, 
or other Diſcharge of the Debt. Like Law of 
4 Priſonet- taken in the Wars; for thereof and 
therein; as in a Chattel, hath the Party a legal 
Intereſt'y as appears by a Writ of Treſpaſs in 
that Regiſter for taking away a Priſoner, viz. 
Suare quendam- Scotum Priſonarium ſuum cepit, 
So. And note lately, viz. in the Time of 
King Henry the Sth, the King himſelf, upon 
the winning of Bullen, bought divers Priſoners 
of his Subjects. And byve Statute in the Begin- 
ning of Hemy the 6. his Time, this Intereſt in a 
Priſoner is mentioned as valuable, and coming 
from one King unto another; therefore, doubt- 


leſs ſhall go from Teſtator to Executor by Death, 
and not to be infranchiſed or freed thereby. The 
Intereſt which one hath in an Apprentice I take 
to de rather perſonal than real, though for Years, 
becauſe not ſpringing out of any real Root, as 


Wardſhip and Villainage do, but out of meer 
Contract. As for a Servant whoſe Maſter is 


* 


not 


an CTrecutoz. 37 
net Servant either to Heir or Executor: But meet : 

Ind honeſt it is that one of them continue him 

n Service, till a fit Time of providing for him 

a new Maſter; and fit for him, not to depart 

Iuddenr t 0 or OR cds a, 0 | 

Now for Things perſonal without Life, theſe 

are evident, viz. All Houſhold-ſtuff, Impliments 
and Utenſils, Money, Plate, Jewels, Corn, Pulſe, +: 

ay, Wood felled and ſevered from the Ground, 


n Wares, Merchandize, - Carts, Plows, Coaches, 

d Saddles, and ſuch like moveable Things. | 

be More doubtful Caſes touching Things Perſonal. 

e, | F4 . : i, E © : 2 ; © 61 + : 

e, T | [rft touching Things living. If the Teſtator ,, E. 4. 14 
of had any tame Pidgeons, or Deer, or Conies, „ Come |. 
nd er Pheaſants, or Partridges; theſe as well as ons. 


WChickens, ſhall go to the Executor: So, though 8 
; not tame, if they Were taken and kept alive in Fa 118. 


„ 1 l. 11. : 


iz. any Room, Cage, or like Receptacle, as Phea- {; 55 18 K. 
it, {Wants and Partridges often be; ſo Fiſn in a Trunk, 

of Nas allo young Pidgeons, though not tame, be- | 
on ing in the Dove-houſe, not able to fly out; yet 10 E. 4. 10 


Itheir Dams, the old Ones, ſhall go to the Hein 3 n 


So of young 


with the Dove-houſe. And if the Teftator had Hawks in + 


12 any reclaimed Hawks, they alſo as Chattels per: tis Felory 
nes ſonal ſhall go to the Executor, | becauſe 18 3 
bt. are Things commonly vendible. And whereas Þ* Goode 
th, . Hounds, Grey-Hounds and Spaniels be not fo 

he commonly bought and ſold, nor ſo anciently 

ke 


have been; yet they are now grown to be a Mer- 


us, chandiſe, and why not? For although they be 
as for the moſt Part but Things of Pleaſure, that 
eer hindereth not but they may be valuable, as well 
is s Inſtruments of Muſick, both tending to de- 
Is Ow e 9 0163 et 


light 
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50.2 Hun- light and exhilarate the Spirits; a Cry of Hounds 
Falls hath to my Senſe, more Spirit and Vivacity than 
* any other Muſick. Add hereto, that there may 
be ſome Profit and Advantage gotten by them, 
Karey,Deer, both quoad adeptionem boni, & ademptionem m 
Pn” li, the getting of ſome Food, and the Preſerving 
 WildDucks, of others, as Lambs, Conies, Fiſh, Poultry, by 
good Meare killing Foxes, wild Cats, and others, which 
deſtroy them. And we know that Money is re- 
coverable in Damages for taking away ſuch, or 
a Maſtiff ſerving to keep an Houſe ; fo of Fer. 
| rets to catch Conies, &c. Therefore they ar: 
valuable. But it may perhaps be objected, that 
none of theſe above are Cattle, and therefore 
not repleviſable, conſequently no Property in 
them; for when more than one living Cattle » 
diſtrained, the Replevin is to be by the Name d 
Averia, ſignifying Cattle. For Anſwer, not to 
inſiſt that one may have Property in divers thing 
whereof no Replevin lieth, as Corn or Hay, 
not in Sacks nor Carts, Money not ſhut in Bag 
nor Box, Ec. I further ſay, that even the wol 
Averia may be applied to theſe : For ſo I find it 
to Hens and Capons in the Book of Entries, 
Fal. 1 Diz. In the Writ of Curia claudenda, where 
the Plaintiff complains of the Defendant's not 
making his Mounds, per quod Averia ipſius A. 
viz. Capons and Hens, and other his Cattle 
came in the Plaintiff's Houſe and Garden to 
his Damage, Sc. And both Newport and 
Newdigate held that a Writ of Replevin lieth 


„for fuch Things. Though Bradend! were of 


* - , , contrary Opinion, yet he alſo held an A 
on of Treſpaſs maintainable for taking of them, 
and therefore admitted a valuable in 
them. Now come we to Things . 
. | | j 


Life; and firſt to thoſe abroad in the Fields. 

| Put the Caſe that a Man dies in July (before 
Harveſt I mean) ſeized for Life, or in Fee or Tail, 

in his own wo. or his Wife s. or eſtated for Years 

of Land in the Right of his Wife, being ſown 

with Corn or any manner of - Grain, the com- 

mon Saying is, Quicquid be ſolo, ſolo cedit : 

Yet this ſhall go to the Executor of the Husband, 

and not to the Wife or Heir, who ſhall have the 
Land ; but Hay, growing, viz. Graſs ready to 

be cut down, Apples, Pears, and other Fruit 

upon the Trees, ſhall go to the Wife; as alſo if Roos of 
they had been upon a Man's own Land of Inhe- Parſnips, 
ritance, they ſhould go to the Heir, though Linton 
the Corn ſhould go to the Executor. The nee Corn. 

W Reaſon of the Difference is, becauſe this later 
comes not merely from the Soil without the 
Induſtry and Manurance of Man, as the other 

do: And I take Hops, though not ſown, if 

planted, and Saffron and Hemp, becauſe ſown, 

to pertain as Corn to the Executor. All thoſe 

yet ſhall paſs to one to whom the Land is 

ſold or conveyed, if not excepted, though never 

ſo near reaping, felling or gathering. But 

what if the Wife had the Leaſe 2 Years, as Ex- 

ecutor to ſome former Husband or other Friend, 

and the Husband after Sowing dies, who then 
ſhall have the Corn? Certainly the Corn ſhall go or he was 
to the Executor of the laſt Husband, at leaſt fo ie xr 
much as is more than the Year's Value of the Land, *% 

or the making it up by Addition of other Things; — 
for the Value is to be Aſſets for Payment of Debts me w-. 
and Legacies, Put the Caſe again, that the Husband b , 
and Wife were Joint-Tenants of the Land; nen Ap» 
then the very Corn growing ſhall ſurvive to her 3 8. . 1 


- 
. 


together with the Land; and though the Huf- . 


7 OR 
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band ſowed it, yet ſhall jit not go to the-Execu: 
tor. Being in Conſideration of Things growing 
on the Ground, let us not forget to think d 


Trees fold by F. S. ſeiſed of the Inheritance of 
the Land to J. D. who died before felling; this .: 


Intereſt is a Chattel, which ſhall go to the Exe. 
cntor and not to the Heir of 5. D. but ſome Co. 


Jour may be that theſe, becauſe fixed to the Soil] 


and Freehold, are real Chattels, as the Intereſt in 
Land is, and not perſonal. So alſo of Trees ex 
cepted by him who ſelleth the Inheritance of the 


Land. But in both Caſes I conceive this Inte. 
reſt to be perſonal, and not real; for that, as it i 
aà Property of a Chattel in the Vendee or Vendor 


Co. J. 1. 38. 


Of Houſes, 
or Things 
about the 
Houſe, 43 
E. 3. 6. 


s. 


with Exception, it ſtands in Conſideration ſevered M 


and abſtracted from the Soil or Ground where 
the Trees grew, though the. Trees be not actual. 
ly ' ſevered by the Ax from their Mother Earth, 
But if the Leſſor for Years or Life do except the 
Trees, theſe continue Parcel of the Freehold and 
Inheritance. And after Corn reaped, and be- 
fore the Tithe ſet out, the Inheritor of the Tithe 


dying, I think the Fxecutor, and not the Heir, 


mall have the Tithe after ſet out. 

Now let us come home to the Teſtator's Houſe, 
and ſee in and about it. Some doubt what pertains 
to the Heir, and what to the Executor. A Que- 


ſtion hath been of old, and of late, touching 


Coppers, Leads, Furnaces, Fats for Dyers ot 


- Brewers, Pales, Rails, Glaſs in Windows, Ta: 


bles, Dormants, Wainſcots, Doors, Locks, Keys, 


and ſuch like, to whom theſe ſhould go, whe 
ther to the Heir or Executors. And in the latter if 
End of Hemy the Seventh's Time, an Executor 


taking a Farnace which was ſet in the middle of 
a Houſe, and not fixed to any Wall, the Heir 
| 5 1 brought 


1 
$47 $51 4 


TCT 
brought an Adiom of Treſpaſs againſt" him fot 


ns o doing; and it was adjudged for the Heir, viz. 

of WE 12t this was to go as Part of the Freehold and In- 

of Wh -ritance to the Heir. And long before in Edw. 3. 5 
hu is Time, it was debated; whether it was Waſte J. e. 
I n a Leſſee to remove or take away a Furnace, 

r not: But I find no Opinion delivered by the 
al uages. But in the late Queen's Time, Juſtice 
nan ſty ſaid, that the Lord Dyer's Opinion was, 
er? 


hat where the Furnace is not fixed to the Wall, 
he Leſſee might within his Term take it away. 
ontrarily, if it were fixed to the Wall; for 


0 f „„ at. 
then it ſtrengthneth the Houſe, And yet, not- E 27 Ella 
dor WY. thftanding it might be in the one Caſe ſo re! C. 
rel Inoved by the Leſſee, yet it is not there, as he 
ere aid, a Chattel perſonal or moveable, fo as it is 
1) ttachable. And there the Caſe. being, that a 
mh lothier being a. Termor of an Houſe, had Axed 


Copper to the Wall, with Looms and Bricks 


nd Wi cceſlary for his Occupation; a judgment being 
be Prad againſt him, the Sheriff delivered the Coppe 
the n Execution as à Chattel, and after the Lefle: 
eln ook it up, and it was taken from him by Var- 


Due of the Execution; whereupon he brought 


2 — 


E 3. 


uſe, en Action of Treſpaſs, and by all the Judges 
um the Action was maintainable. And whereas it 
ue- vas found by the Jury, that by the Cuſtom of 
ung ent the Leſſee might remove ſuch a Copper; 
oi! i uſtice Beaumont ſaid, that without any Cuſtom 
Ta WE Leſſee might ſo do at any Time during his Term; 
ut it is to be noted in the ſaid Caſe, that the 
be. WF ucnace was by it ſelf delivered as a moveable 
tter Chattel, and not as Part of the Houſe; for that 
* ras not medled withal, nor at all delivered in 
> © rtent, (as in the Caſe between Miles and Prat, 
Jelt here both Houſe'and Copper were delivered up? 
"EM. | on 


. % A W Py 


being a Chattel, and ſo have uſed the Co 
during the Term. And as touching all othee 
fixed Things, the Law was taken in the fall 


Co. lib. 4+ 
Job. 93, 94+ 


heritance of the Garden or Soil. Now thoug| 


| the Reaſon of this Caſs may give Light touckin 


on a Statute) the Houſe belike being held upo 


fin. And touching Poſts fixed, for that they be 
Parcel of the Freehold, fo alſo of Mill-ſtones, An 


coming and ariſing from yearly Ong, 2 15 
the 


The Office of 


ſuch a Rack-rent, as that the Party did not de 
fire to have it, for he might have had the whole, 


Caſe in H. J. his Time, to be all one as in thi 
Caſe of the Furnace, viz. That they ſhould gif 
to the Heir; fave only that for Glaſs in the Win 

dows, Pollard ſaid it was otherwiſe, viz. Thu 


that ſhould go to the Executors, which none 


there denied. But ſince, in the late Queen 
Time, it was otherwiſe reſolved touching Glaſs 
that it ſhould not go to the Executors; and th. 
like was there ſaid touching Wainſcots, and 6M 
alſo by the Lord Auderſon in the ſaid Caſe of 4» 


vils, Doors, Keys, Windows, none of theſe be 
Chattels, but Parcel of the Freehold, or theret 
pertaining, therefore not to the Executors. ; 

Now to come to Gardens alſo : Whereas 1: 


before laid down a Difference betwixt Thing 


ſowed, or not ariſing from the Earth without 
manuring, and ſuch as grow of themſelves, i 
will thence de concluded that the Roots of Cari 
rots, Parſnips, Turnips, Skerrets, and ſuch like eri 


to the Executor, and not to the Heir; 


ing ſo, that the Gardener and Sower bad the In 


in moſt Places this can rarely be a Queſtion d 
Value, yet about London and ſome great Tom 
it may, and therefore is not unworthy of a Line 
or two, a Thought or two, and the rather for thil 


an Executoz. 33 
tight in other Caſes. And, in my Opinion, theſe 
> withſtanding there is a Sowing and a Manu- 
ance to generate them and cauſe their Being) 
all go to the Heir, and not to the Executor. 
My Reaſon is, for that the Thing of Profit is the 
Woot which is hidden in the Ground; IT hold it 
o Reaſon, nor agreeable to the Law, that the 
Wxecutor ſhould dig and break the Soil and 
round to ſearch for her Entrails: He is to con- 
ent himſelf with that which is above Ground, as 
e ſlelons of all Kinds, and the like, whoſe Fruit is 
bore the Ground; but as for Artichokes, though _ 
e Fruit be above the Ground, yet I think they 
Wave not ſuch yearly Setting or Manurance as 
ould ſever them in Intereſt from the Soil, there- 
re they ſhall go with it to the Heir. 
Let us now conſider of Things, though not fix- 
to, yet uſually kept in Houſes, viz. Wri- 
inge and Evidences, whereabout generally no 
oubt can be, but that they follow the Intereſt of 
e Land: So as if they touch Inheritance, they 
rtain to the Heir; if but Terms of Years, 
Pods, Chattels or Debts, they pertain to the 
_ Mites ſo do Statutes and Bonds in 
aw (howſoever otherwiſe in Equity) though 
ey concern the Aſſurance and Entoying of In- 
eritance purchaſed. What if 4. mortgage the 
heritance of Lands to B. upon Condition of 
edemption by Payment of five hundred Pounds 
d B. his Heir 
; ing 
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or Executor, and B. dieth, the 

d being delivered into his Hand? Now the | 
ar, not the Executor, ſhall have them : For 
dough the Money may be paid to the Executor, 
mean time) the Land deſcends to the Heir 
r 18 there any Debt to the Executor, for 4. 
ay chuſe to pay, ot not. Put it on the ade, 


EEE 


Ju The Office ot | ; 
fide, that the Land had been ſold for five hundrel 
Pounds not paid to A. but a Condition, that i 
not paid to him, his Heir or Executor, by ſuch 
a Day, then to re: enter; and A. dieth. Here i; 
a Debt to the Executor, and no Land deſcend 
ed to the Heir of A. yet ſhall the Heir have th 
Deeds, for that a Condition is deſcended u 
him. Queſtion hath been touching Boxes ani 
Cheſts wherein the Evidences concerning In 
heritance are: And although the better Opinion i 
our Books doth pitch upon this Difference, thi 
| where they are ſealed up, they ſhall-pertain toth 
1 Heir, otherwiſe, where not ſealed; I cannot on 
ceive that Difference to be grounded on good Ref 
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| i | ſon, but rather think that Boxes which have tha 

| | 41 F:3-2 very Creation to be the Houſes or Habitations df 

C | 1 7 3-4: Deeds, ſhould, as appurtenant to them, go ti 
. = the Heir, whether ſealed or not. On the oth 
1 ze. If Side, Cheſts made for other Uſes, qu. the keepin 
. fole uſe char of Napery or Apparel, ſnall not, as I concen 
aa be taken as appurtenant to Evidences-. becaul 
wit | ſome be in them, for ſo many other Things a 


WH be: Nor as touching them can Sealing be of at 
1 Effect, but rather Locking and not Locking mil 
1 make the Difference touching them, if any Dife 
2 | rence by Incloſure. 1 33 
4 
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Of Tong! not analy in the Teftator, but accruing 
tze Executors by or after the Teſlator's Death. 
Theſe be of divers Sorts; the firſt and chit 
1 whereof are Things (gotten and acquired 


| Adgid 
2 : 


— - 


_ mew 0 
re Action or Suit; ſecondly, by Condition or Cove: 


nant without Suit; thirdly, by Remainder. 
of Things in Adin. 
O ſpeak firſt of the firſt, it is clear that Debts * 
due to the Teſtator, be it by Bond, Sta- 
tute or Judgment, or for Arrearages of Rent, are 


= not Aſſets to charge the Executor until Receipt of 
mn them: And it is clear that the Action to reco- 
| ver theſe doth pertain to the Executor, and that 


the Debt and Damages recovered ſhall be Aſſets 
to charge the Executor. So alſo of Actions of 
Detinue and of Covenant for any Thing perſo- 
nal, or any Chattel real, Leaſe, Wardſhip, or A churn 
the like. But perhaps ſome will doubt of Co- da. über, 
venant touching Inheritance, viz. The Aſſurance berg f, 
of Lands, of enjoying thereof free from this or Life comes | 
chat Incombrance, or the like: Yet even in cemor 235 
WI thoſe Caſes, if the Covenant were broken in the Naeh; 
eſtator's Life-time, I think clearly the Action is fn bs nor 
WY accrued to the Executor, for that his Teſtator no: veadi- 
was to recover Damages in the Action of Cove. ** 
nant for that Breach z and he being entitled to 
thoſe Damages as Principal, and not any acceſſa- 
ry Thing in that Action, the Law hath caſt that 
Action upon the Executor. And that is the | 
W Cauſe why, if Waſte be committed in the Life of 
the Leſſor by his Leſſee, and then the Leſſor di- 
eth, his Heir can have no Action for this Waſte, 
viz, becauſe he cannot recover the treble Da- 
mage; ſo neither can the Executor have it, for 
that he cannot recover locum vaſtatum, the Place 
waſted the Inheritance whereof is in the 

on. 6 | 5 6 | 


F That 


66 „„ .—- .. 
| That the Executor at the Common Law could 
not maintain an Action of Treſpaſs for Goods of 

his Teſtator taken away in his Life-time, ſeems to 

And the be implied by the Statute in the Time of K. Ed z. 
rechtes Which gives ſuch Action. Yet it ſeems that a Re- 
per Stat. plevin was maintainable by the Executor, at leaſt 
17 E. z. in ſome Caſes, for Goods taken or diſtrained in the 
Teſtator's Life: time. But in caſe the Diſtreſs were 
for Rent or Service, it is ſaid a little after making of 
that Statute, that the Lord may not now avow 
for his Rent or Service, becauſe his Tenant is dead, 
but muſt ſet forth the Matter, and thereupon Ju- 
ſtify to excuſe himſelf from anſwering Damages; 
and the Executor ſhall by this Action recover the 
| Cattle or Goods, and that by the Common Law, 

C. 21. meant ſaith the Book, though the Statute of Marlebridge 
woe . had never been made, for that the Propriety re- 
Bur Mark- mained in the Teſtator. Note, It ſpeaks not at 
ra. all of the ſaid Statute of 4 Ed. 3. But Newton in 
the Time of King Hemy the 6th, would have it, 

that the Executor in that Caſe ſhould not have Re- 

plevin, but an Action of Treſpaſs grounded upon the 

laid Statute, viz. 4 Ed. 3. which, methinks, cannot 

| be by any Means, by reaſon of the Statute of 
n fr . eig. Marlebridge, chap. 3. Non ideo puniatur Dominus, &c. 
TheB.of For the Executor, as well as his Teſtator, is thereby 
Coven. and, reſtrained, as I think, from the Action of Treſpaſs 
Caſc, M. 32 againſt the Lord. As for that no Avowry can be 


SE. : f 
Cm. B. made upon the Tenant, that is now remedied by 


a nd a late Statute. The other Statute hath been taken 
= 77". to extend to other Things than Goods moveable: 
= 7+ For where a Church becoming void, a Stranger 
© '& Tia. De preſented thereunto N 7 and the Patron 

on. l died; it was reſolved in the late Queen's Time, 
och not. that the Executor might by the Equity of the ſaid 
8 Statute maintain a Quars Impedit. But whether an 
| Action 


r . . ae NG ei 


which (recovered) the Debts and Legacies of the 


take: away his Action, nor his Executor s. But 


Action of Treſpaſs lieth for an Executor againſt 
him who ſpoiled the Teſtator's Corn, Graſs opt His. 3. 
Wood growing, hath been queſtioned, but noz Jug. did ve- 


ry Judici- 


where reſolved, to my Knowledge. I think it may Sd, urge in 


lie with ſome Difference. Firſt, For that the Sta- $5 6k 


tute of 4 Ed. 3. doth not only ſpeak of Goods car- 
ried away, as limiting the Law to that Treſpaſs 
ſolely and particularly, but ſpeaks generally of 
Treſpaſs done to Teſtators; and then brings in 
that Particular of Goods, as one Inſtance. Now 
there be many Caſes of Inſtances or Enſamples 
given in Acts of Parliament, which yet do not re- 
ſtrain the Remedy or Purview to that Particular, 


| or from extending to other Caſes of like Nature. 


Thirdly, The Statute ſpeaks of Treſpaſſes remain- 
ing unpuniſhed, which it meant to redreſs : But it 
ſhould ſtill leave inany unpuniſhed, if it ſhould 
have no larger Extent than to that one fingular 
Treſpaſs of Goods taken away, viz. Moveables. 
Again, the Teſtator was clearly entitled to a Re- 


covery of Damages for this other Treſpaſs, which 


if he had recovered, ſhould have come to his Ex- 
ecutor : Yea, the Things themſelves, all, if felled 
in the Teſtator's Life; and Part, though not felled, 
ſhould have come to the Executor; therefore all 
the Damages recoverable in lieu thereof, out of 


Teſtator are to be ſatisfied, Beſide, this Action 
of Treſpaſs is a Thing ſevered from the State of 
the Land, ſo as if the Owner thereof had, after 
this Treſpaſs done, aliened the Land, yet had: 
not this Action remained to him, as I take it 
clearly. And why not as well as where a Treſ-. 
paſs is done upon the Lands of the Leſſee, and 
then the Term expires? This doubtleſs doth not 


4 


F 2 me- 


The Dffice of 
methinks here may be ſome Differences probably 
taken : As firſt, between a Treſpaſs in wx 
or taking away Corn growing, and a Treſpaſs 
in Graſs or Wood growing. For the firſt being 
of that Nature, as that, though the Owner had a 
State of Inheritance in the Land whereon it grow- 
eth, and ſhould have died before Severance and 
Felling, yet it ſhould have gone to the Executor, 
and not with the Land to the Heir ; therefore 
doubtleſs doth the Action for deſtroying or ta- 
king away thereof accrue by the Operation of 
Law to the Executor, in lieu of the Thing taken 
or deſtroyed. Otherwiſe, perhaps, of Wood or 
Graſs, which by the Owner's Death ſhould have 
gone to the Heir, and not to the Executor. And 


yet here again another Difference, methinks, may 


be betwixt Graſs and Graſs, viz. betwixt that in 
Paſture and that in Meadow, yearly mowed and 
turned into Hay, not left to be conſumed by the 
Mouths of Beaſts, as that growing in Paſture; 
For as the Law diſtinguiſneth between theſe Soils, 
it gives Precedency to Meadow, and makes it 
Waſte for a Leſſee to plow it up; not ſo for Pa. 
ure. Yea, Tithe is paid of Hay, but not of Graſs 
2 in Paſtures: So the Meadow-Graſs, being 

n the Owner's Purpoſe and Intention as a Thong 
ſevered from the Soil, ſhould, methinks, ſo be al 
in the Eye and Eſtimation of the Law, and there- 
fore ſtand in a different State and Account from 
Paſture-Graſs, | | | 

A third Difference may be in the Manner of 
the Treſpaſs, viz. Where Meadow-Graſs is eaten 
up with Cattle by a Treſpaſſer, and where by 

him mowed and carried away as Hay: For in 
this later Caſe an Action of Trover and Converſion 
Gor ſo many Loads of Hay is doubtleſs man 


an Executoz, 


able by the Executor; though it ſhould be admit- 
f ted that in the other Caſe, of Conſumption by the 
8 Mouths of Beaſts without Severance, no Action 


E ſhould be maintable by the Executor; which yet 

a l admit not, but think the contrary probable. 

. For when Meadow-Ground, which yearly con- 

ad ceiveth, (Sol fine homine generat berbam) ſhall be 

or, ready to be delivered of her Burden, if a Stran- 

re ger put in a Herd of Cattle, which ſwallow up and . f. 
a. tread down this Fruit of her Womb before the merhinks, 
of Mower with his Scythe come as a Midwife to help the Caf: n 
en her Delivery, if then by the haſty Death of the per bf 
or Owner, before Action brought, this great Tref- in- 
ve Wl paſs ſhonld be puniſhable, it were contrary, 

nd Jas methinks, to the Purpoſe of the faid Statute 

ay and a great Defect in the Law. 155 

in Yet here, perhaps, touching this a fourth Diffe- 

nd Wi rence may be or ariſe out of the Time of the 

be Death of the Owner, viz. where he died before 

e: WW Time of Mowing, and where not; for dato that 

ils, in the former Caſe, becauſe, if ſuch Deſtruction 

it or Conſumption had not been, yet the Owner 

Pa- Wl dying before Severance, this ſhould not have come 

als to the Executor, but have gone with the Soil to 

ns the Heir, that therefore the Executor who is not 


damnified, ſhould recover no Damages. Yet in 
the other Caſe the Owner living till after Hay- 
| time clearly paſſed, viz. till the End of Augnft, 
methinks now, ſince this Fruit of the Meadow's 
Womb ſhould have been a Chattel fevered, had 
not this Treſpaſſer made unlawful Prevention 


ten therefore the Executor to whom the ſame ſhould 
by have come towards the Performance of the Will, 
fo ſhould have out of the ſaid Statute, an Action 
fron 


ud Remedy reached unto him to recover Recom- 


7 


The Dfice of 

nce in Damages for this Wrong in vetardatio 
nem Executionis Teæſamenti. = 
the State of the Owner: For Poſito that where the 
Land is his Freehold or Copyhold Inheritance, no 
Action ſhould be given to his Executor for Wood 
or Graſs taken or deſtroyed in his Life-time ; yet 
where he is but Tenant for Years, Guardian, or 


Tenant by Extent, ſo as the very State in the 


Land was to come and 1s come to the Executor, 


(together with Quicquid plantatur ſolo) methinks 


the Executor ſhould have, together with the State 
in the Soil, the Action to puniſh the Robber of, 
or Treſpaſſer upon the Soil. Thus having ſcan: 


Sale's Caſe 
of Damages 


nin Luare 


Impedit re- 
covered. 
Contra of 
the 


ſentment 
Releaſing. 
13 Ed. 3. 
tit, 91: 


ned and ſifted to the beſt of my Ability, all Diffe. 


rences and Circumſtances of this Point, how far! 


am wide and wherein right, Aliorum ſit judicium, or 


rather, Altioris eſto judicii. But this is clear, that 
whereſoever Executors do recover any Damages 


4+ 3. for Treſpaſs or other Wrong done to their Teſtator, 


the Money recovered {at leaſt if Execution be had, 
or Money received) will be Aſſets in their Hands, 
as well as Debts recovered upon Bonds, or Bills, or 
Lands by them taken in Extent upon Statutes, Re- 
cognizances 'or Judgments. Yea, without ever 
having theſe Monies, Executors may make them 
Aſſets in their Hand, viz. by making Releaſes ot 
Acquittances, or Acknowledgment of Satisfaction, 


for this amounteth to a Receipt, and chargeth the 


Executors towards the Creditors with the whole 
Penal Sum, though haply they receive but Part as 
the Principal, or ſome like Proportion. 
Therefore there is great Caution to be uſed by 
Executors in this kind, that unleſs they be ſure 


they have Goods ſufficient to pay all Debts 


2 


A fifth and laſt Difference | may perhaps | be in 
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of WW Legacies, they make no Releaſe, Acquittance or 
5 Acknowledgment of Satisfaction, for more than 
in they receive, be it Debt or Damages. 

le And the like Caution is to be uſed by them 


10 touching Submiſſion of Debts or Damages to Ar- 
d bitrement, whereby Diſcharges of the ſame may 


et grow: For the Submiſſion to the Arbitrement 
10 being their voluntary Act, although the Arbitrators 


by their Judgment do diſcharge the Debt or Da- 
mage in part, or in whole; yet ſhall the Creditors 
have like Remedy thereupon againſt the Executors 


of, ved the ſame. | 50 

IN: Other Actions there be of Diſcharge, which as 
fe. the Teftator himſelf in his Life · time might have 
cl had, ſo may his Executor after his Death, viz. 


or Writ of Error, Attaint, Deceit : Audita querela, Iden- 
"at titate nominis. But this laſt is given by Statute. 
gez  Whatſoever is regained by any of theſe Ways as un- 
5 duly loſt by the Teſtator, ſhall alſo be Aſſets. 

a 1 | f 1 : 

ds, — — — — AV 
or | 5 e | 

Re Special Caſes pertinent to the Premiſles. 


1. Chattels come to the Executors from the Teſtators, 


| Ol 
jon, 3. Things in Action, and in the Perſonalty, turned 
the into Chattels real, & econtra. 5 BE * 


S to the firſt, T exem lify thus : A. makes 


his Executor, and dies: The Goods left by A. to 
B. as Executor, far exceed his Debts and Legacies. 


F4 he 


B. his Executor, and dies; B. makes C. 


Or let us ſuppoſe no Debts nor Legacies of 4. 
and that B. dieth much in Debt above the Goods © 


FE aus 
13 H. 4« 
46 E. z. 
Yet upon a 


Yarn 6 
Quare * 
the Wiſe. 
not the Ex- 


as if they had releaſed, or, which is more, recei- the put 
| | band, did 


ſeiſe. 
9 H. 6. c. 4. 


yet not Aſſets. 2. Aſſets which be no Chattels, 


5 The Difice e 
he leaveth, and did make no Alteration of the 


— 
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Property of the Goods of A. but meerly left them 
to C. his Executor. Now ſhall not the Goods 


* which came to B. as Executor of 4. and fo from 


B. to Co be liable in Law to pay the Debts of B.: 


yet in Conſcience methinks they ſhould, and that 

C. ſhould not receive them to his own Uſe, as in 

Law he may, where A. left no Debts. But if A. 

making B. Executor, did alſo by his Will give him 

all his Goods, and he in his Life-time made Elec. 

tion to have them -as Legatee, or by his Will did 

lo diſpoſe of them, or appoint them to go, as the 

Goods he had as Executor; they could not be 

otherwiſe given or diſpoſed. Now by this Electi- 

on they were altered in Property from being his 

Executors, and ſo as his own Goods ſhould be liable 

to his Debts. But Things in Action could not 
„ ſo given or diſpoſed, viz. Debts, Sc. Yet if 
Stranger: D. were indebted to A. One hundred Pounds, 
his 13s, ana and A. his Executor took new Bond of him, or 
_ bedying, his another for it, giving up the old Bond; now 


covers in a WAS it become his own Debt, and ſo ſhall ſtand in 
ub Ms Excentor, | 
qzewas Another Inſtance of this, thus: If A. Patron of 
Mih.th & the Church of D. grant to B. the next Avoid- 
kei in ance, the Church becomes void, A. dies before 
Sis Cale, he preſents, his Executor preſents, and hath the 
an. Ven- Benefit of preferring his Son or Friend; yet 
Se, ene- ſhall this make no Aſſets in his Hands for Pay- 
4 br ment of Debts, for that he could not lawfully 
= take Money to preſent. But if B. had died be- 
= - fore the Church had become void, then, becauſe 
the Executor might lawfully have ſold it, the Va- 
Aue ſhonld be Aſſets in his Hands, as I conceive; 


except perhaps the Incumbent had died ſo * 


— . 
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e after B. that the Executor had not Time conveni- 
nent to find out a Chapman, and to fell it, 

s fit in the other Caſe a Stranger had preſented, 

n and got his Clerk admitted, and the Executors of 
. had in a Qua. Imp. recovered Damages, the 
it Money ſo recovered ſhould have been Aſſets. 
n Thus much of the firſt, viz. that ſome Things of 
4. WW the Nature of Chattels may come to Executors, 
m and yet be Aſſets. ee DSP 


C- Touching the ſecond, viz. That ſome Things , H.9. Be. | 


id may be Aſſets in the Hands of Executors which 4. ith 


how 


12 pet are no Chattels, I ſhall give but two Inſtances, {i this be 
be Wl Firſt, where a Man leaveth a Villein for Years rz 


ti- to his Executors, and the Villein purchaſeth 
Land in Fee-ſimple, and the Executor entreth in- 
to the Land; now hath he Fee-ſimple therein, 
and this Land is Aſſets for Payment of the Teſta- 


if vors Debts. So if a Man by his Will give Lands f . . 
ds, in Fee to his Executors, to be fold for Perfor- die; = 
or MW mance of his Will; theſe {before the Money Fcotfmene. 
thereby raiſed) are Aſſets both for Payment of fa, 4. 
in Debts and of Legacies. But if the Lands had 1. 
been given to be {old only for Payment of Debts, 
of they ſhould only be ſets for that 'Purpoſe, and 
1d- not for Payment of Legacies ; and fo if it were 
ore expreſſed to be for Payment of Legacies ſingu- 
the larly, this ſhould not be Aſſets for Debts, as I take 
ret Nit. For ſince theſe are not Aſſets of their own Ren _ 
2y- MW Nature, but ſo made by the Will and Diſpoſition 7 
Ily Wt the Teftator ; methinks they cannot be other- 1 
be- viſe, nor farther Aſſets, than as the Teſtator hath. 
uſe WW villed and diſpoſed. But though Lands thus gi- 
Va- ven were Aſſets before the Stat. of 21 Hen. 8. cap. 
ve; . yet how can it be ſo, ſince the very Words of 
ily the Statute be, that if one do will by his Teſta- 


ment or laſt Will any Lands, &c. to be ſold, = 1 
N ther 


+=4 by , 
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ther the Money thereof coming, nor the Profits 
taken ſhall be accounted as any of the Goods ot 


264 
6. 


Chattels of the Teſtator's; which I conceive: to 
be all one as to ſay, that they ſhould not be 4: 


ſets. For when an Executor denieth himſelf to 


have Aſſets, the Form of his Plea is, Quod mils 
babet bona nec catalla, &c. Yet ince* that Sta. 
tute, viz. in the late Queen's Time, the Law wa 


twice admitted or conceived ſtill to be accord. 


8 : 


OT 


ing to the third of Hen..6.'viz. that the Land de- 


viſed to be fold, or the Money thereof coming, 
ſhould be Aſſets. Indeed, in neither of theſ 


Books is there any Mention of the Clauſe in the 


ſaid Statute ; and it is poſſible that it might be 


forgotten, as in other Caſes ſometimes hath hap 
pened. But caſting about how to reconcile 


thoſe Books with the ſaid Statute, and not to 


ſuppoſe the ſame forgotten at both times, both 


at the Bar and Bench, though, being but a ſhort 


- Purpoſe, it might well ſo have been, at the laſt, 


Clauſe in the middle of a large Statute to other 


though not haſtily, I grew to conceive, that the 


ſaid Clauſe being in an Act which limiteth the 


Fees of Ordinaries, and their Scribes, according 
to the Value of the Goods of the deceaſed, and 


then bringeth in this Clauſe, that the Lands 


willed to be ſold ſhall not be accounted as any 


of the Goods, &c. the Parliament meant thereby 


only to exclude them to this purpoſe, that they 


| - ſhould not be accounted as Part of the Goods 
in the Valuation, according to which the ſaid 


Fees were to be rated; and though the Words 
be general, that they ſhall not be accounted as 
any of the Goods, Cc. yet it is the more proba- 
ble that the Parliament intended no farther than 
as aforeſaid, becauſe that Clauſe, after * 


or judgment, and he 


an Executoz. | N 
limited in Anſwerableneſs to the Values, is 
brought in by a Proviſo, vix. Provided always, 
that if the Deceaſed willed any Lands to be 


fold, the Money nor Profits ſnall not, Cc. And 


thus perhaps it was underſtood and conſtrued in 
the ſaid late Queen's Time; though no Mention 
be of any Remembrance of that Clauſe or Provi- 
ſon in either of thoſe Caſes reported by the 
Lord Dyer. Mn 8 

As for the third, viz. the changing of Things 
out of the Perſonalty into the Realty, &' econ- 


Executor as Executor, by Statute, Recognizance, 
= Execution, . and have 
Land of the Debtor's in Extent z now is the per- 
ſonal Duty turned into a Chattel real. On the 
other ſide, if ſuch an Eſtate by Extent, or a Leaſe 
for Years mortgaged, come to an Executor, and 
the Debtor. Morey r payeth the Money dues _ 
Now are theſe real Chattels turned into Aſſets 
perſonal. | 4} 0 


\ 


Another ſpecial Cafe of Equity oppoſing Law. 


F A. be bound to B. by Bond, Statute or Re- 
nizance, for Aſſurance of Land, B. dieth, 
and the Land deſcends. to his Heir; or be it that 
B. fold the Land to C. and aſſigned to him the 
Bond, Statute, &c. yet muſt the Suit or taking 
out the Extent be in the Name of the Executor 
of B. and neither of the Heir or Aſſignee.” And 
that which is recovered or gotten in Extent, will 
be Aſſets in Law to charge the Executor, as I take 
it; yet in Equity it pertains to the Heir or Af- 
nee. Quare, If the Executor meddle not, but 
ly ſuffer his Name to be uſed. o 55 


tra, I ſhew it thus: If a Debt were due to the 


H. N 
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fx Things come .o Executors by Condition: 


ut, we will conſider of Conditions bringing 


back to Executors Goods or Chattels grant- 


ed away by their Teſtators. Touching which 


there is no Doubt, but if the Condition be any 
other than for Payment of Money, or other 
Things valuable by the Teſtator or his Executor, 
the Chattels returning to the Executor are 4. 
ſets in his Hands: As, put the Caſe a Leaſe 

Years, Horſes, Sheep, Plate, or other Chattel, 


were granted by the Teftator to 4. upon Con- 


dition that if 4. did not pay ſuch a Sum of Mo- 


ney, or do ſuch other Act as the Teſtator ap- 


pointeth, &c. and this Condition is not perform. 
ed after the Teſtator's Death; now is the Chat: 


tel come back to the Executor, and is Aſeet. 
But the Queſtion hath been, (and perhaps may 


be) where the Condition is, that the Teſtator 
or his Executor ſhall pay the Money to make 
void the Grant, and accordingly the Executor, 
after the Teſtator's Death payeth the Sum out 
of his own Purſe, not having any Money of the 
Teſtator's in his Hands : In this Caſe coming in 
Queſtion tempore Hen. 7. it was reſolved at the 
laſt, that this redeemed Chattel ſhould not be 
Aſſets, but be to the Executor as his own proper 
Goods; though at the firſt three Judges were of 
a contrary Opinion, viz. that the Goods redeem- 
ed ſhould be in the Executor as Goods of the 


Teſtator. And truly I muſt confeſs, that I can- 
not yet find good 
ſolution, except we ſhall take the Caſe there 


Satisfaction in that Book's Re- 


to de ſuch as that which is put and 


reported by 
the Lord Dyer, tanpore Hon. 8. viz. That the Mo 


} 


ney 
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ney paid for Redemption, was as much as the 

fall Value of the Goods 'pledged or mortgaged ; 
cr elſe ſhall admit the Caſe to be, that this Re- 
ins Idemption was not by Payment at the Day con- 
ditioned. Av to the firſt, it were rare if any 
ſhould lend Money upon a Mortgage, where the 
Thing mortgaged is not of hetter Value than the 
Money lent, rare alſo that an Executor ſhould 
take care to_ redeem with his own Money that 


Af. which ſhould yield no Benefit or Advantage to 
10 him, or his Teſtator. Let us therefore ſcan and 
tel, Mexamine the Point, ſince the ſame may come fre- 
om Mquently in Uſe : And this we may the more de- 
Mo- rently do, becauſe the Lord Dyer in the Margin 


if the Caſe by him reported, as aforeſaid, ſaith 
xpreſsly, that the ſaid other temp. Hen. the Se- 


hat- renth was not all adjudged, himſelf having view- 
ſets, el the Roll, which he there ſets down, and the 

Names of the Parties. We will therefore put 
ator be Caſe thus: A. poſſeſſed of a Leaſe for ſiæty 


ears of One hundred Pounds Land, mortgageth 
t for Five hundred Pounds; or be it that the Mort- 
gage or Pledge be of a Jewel or Piece of Plate 
or Half the Value; and now before the Day li- 
nited for Payment and Redemption, A. having 
made B. his Executor, dieth, and B. at the Time 
ind Place maketh Payment as was conditioned: 
ow the Queſtion is, Whether this Leaſe, Plate, 
Ir Jewel, being worth much more than the Sum 
or which it was mortgaged, ſhall be in him 
holly in his own Right, and to his own Uſe, or 
artly, if not wholly, as Executor to A. ſo as to 
e ſubje& to the Payment of Debts and Lega- 
es. Here it muſt be clearly admitted, that B. 
as enabled to this Redemption only and meerly 
y the Condition annexed to the Mortgage or 


1 F 


new Purchaſer, but as Heir, ſo as he ſhall have 


tion working and having its Operation in the 


as if it had at the firſt been void and of no Force, 


trary Opinion in the Time of King Henry the de 


and Intereſt ſhould be reduced to the Teſtators 


|. yea. it ſhall be Aſſets in his Hands for Satisfaction 


exe dure e 
Pledging. It muſt alſo be admitted, that this Er. 


Condition, and the Power and Intereſt to take Be. ſe]t 
neſit thereof, came to him and was derived only MW!" 


as Executor of 4. This being premiſed, it muft 
needs follow, (as to me it ſeems) that the Condi. 


Redemption to deſtroy the Grant, Mortgage or 
Pledging, it muſt needs make theſe Things again 
the Teſtator's Goods in fatu quo prius, and ſo to 
be in B. as Executor; ſince in that Right only he 
was intitled to take Benefit of the Condition, 
For what is it which hindered, before this, from 
being the Teſtator's Goods? Nothing certainly, 
but only the, Force and Strength of the Mortgage 
or Pledge. Now by the Redemption, that 1; 
become void, and hath loſt its Force; therefore 
the Property of theſe Things muſt now needs be 
as if no ſuch Mortgage or Pledge had been, or 


Thus muſt the Condition work for him who made 
it, viz. A. the Teſtator; and thoſe of the con- 


venth do yet ſay, that by this Redemption the 
Teſtator is ſo much indebted to the Executor as 


he diſburſed for the Redemption ; which could 
Rand with no Reaſon, unleis by it the Pro 


Behoof. That thus it is, is alſo proved, as to me 
it ſeems, by the Caſe of Mortgage of Inher- 
tance, upon which the Heir making Payment, 
according to the Condition, is not now in as 4 


his Age, and be in Ward even for this Land; 
of his Father's, as other Anceſtors Debts ; which 


in ſome reſpe& is a harder Caſe 0 
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his MExecutor 3 for he hath Means to ſatisfie him 


Be. elf of the Money diſburſed, either out of the 


nly Thing redeemed, or other Goods of his Teſtator, 
aut but the Heir hath no ſuch Means. Yet it will, 
be asked, how the Executor can be free from 


8 Miſchief? for if this Thing redeemed be intire, 
e Is the Cup or the Leaſe, the whole will be taken 
zAin in Execution for the Teſtator's Debts. To ad- 


mit this, yet here 1s one clear way of Remedy, viz. 


Surpluſage to the Teſtator's Uſe; and the like of 


rom rp! i 1 | 
nly, is is frequent in Uſe, viz. for Executors to pay 
f the Teſtator's Debt with their own Money, 


ind to make themſelves Satisfaction out of the 
eſtators Goods. Beſides, it is not impoſſible 


s be hat this redeemed Thing ſhould be thus in Inte- 
, or i parted, that anſwerably and proportionably 
orce, Mo the Sum diſburſed for Redemption, with Re- 
nade erence to the Value of the Thing redeemed, a 


ould be to the Executor in his own Right, as 
the is own proper Goods, and the reſt in him as 
xr as recutor. As poſito that 4. and B. were Tenants, 
ould n Common of ſuch an entire Chattel - A. ma- 

eth B. his Executor, and dieth. Now hath B. 
oo 2 Motety as Executor, and another as his own. 
o me oper; and upon a Judgment x him as 
heri- recutor, that Moiety only which he hath as 
nent, W=<cutor muſt be taken in Execution. And 


ere may be remembred, how in Execution of 
have Judgment, or levying of an Amerciament out 


ion be levied, the whole is to be fold, and the 
phich dluſage above the Debt or Amerciament is to 


e delivered back to the Owner, For in all thi | 


N N 
* Fg 


he Executor may before ſuch Execution ſell 
he Thing, and ſo pay himſelf, and retain the 


oiety, or third Part, or three Parts thereof, 


| an entire Chattel of more Value than the Sum 
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Debate, we muſt preſume the Thing redeemed 
by the Executor to be of better Value than the 
Sum paid, elſe we may eaſily admit the whole tu 
the Executor. | „ 1 
„Again, the Leaſe for Years is not ſo entire 2 if 
Thing, I mean, the Land let, but that thereof 
Partition may be made, yea, enforced by Action, 
between Jointenants and Tenants in Common. 
But here will be objected the Caſe of Redemp- q 
tion by the Daughter and Heir, who though ſhe b 
hath @ Brother born after, ſo as now ſhe is no ˖ 
longer Heir, yet ſhe ſhall, as the Book faith, re. 
tain the Land redeemed from the Heir as a Per- 
quiſite or Purchaſe, As for this, (which I will 
not oppoſe) the Law ſo framed to the Favour d 
the Daughter, becauſe of great Miſchief to her, 
if being ſtripped of the reſt of the Inheritance by 
the Birth of a Brother, ſhe ſhould alſo loſe that 
which her Money had redeemed, without having 
any Remedy to have her Money again, or any 
Recompence for it. But in the other Caſe there i 
no ſuch Miſchief, for that the Executor may pay 
himſelf, as hath been ſhewed. _ | 
Now on the other ſide, if the Caſe ſhall be un 
derſtood that the Redemption was by Payment 
after the Day, then will I eaſily admit that thei» 
Property or Intereſt is in the Executor to his on 
Uſe ; or that the Condition now having no Pon. ved 
er to reduce it back, or to operate any Thing, i non 
is rather a Re-emption than a Redemption, fin. 
it was at the Will of the Mortgage to diſpoſe it u this 
his Pleaſure; and any Stranger, as well as the 
Executor, might thus have redeemed, viz. repu- 
chaſed it : Therefore only Equity, and not Lai, 
in that Caſe can make any Part of the Value Aſ# 
in his Hands, And ſo alſo, I think, if we ſhoull 


amy 


an Executoꝛ. 
med admit in the other Caſe of Payment at the Day 


2 that the Property of the Chattel is to the Executor 
e to Tas his own, and not his Teſtator's Goods, no Part 


ſoever in Equity. 


the Day with the Teſtator's own Money or 
Goods, none will doubt but that the Thing res 
deemed 1s in him as Executor, and the Money 
by 3 for Redemption is well adminiſtred, 
the Goods 

this Way it makes no Difference whether the 
whole Value of the Goods redeemed ſhall be held 
Aſſets, and the Money paid for Redemption ſtand 
drowned therein; or that that Sum be ſtill ad- 


over and above the Sum paid for Redemption: 


of ſuch or ſuch Land by ſuch a Day, and B. 


now muſt 4. make the Leaſe to the Executor of 
B. and the Leaſe ſo made to him ſhall be in him 


ved by the Judgment in the Caſe between Chap- 
nan and Dalton in the late Queen's Time. Yet I 
confeſs that it is not expreſſed in the Reſolution of 
the Executors ſhould have the Term as Executors, 
ind the Declaration whereupon the Defendant 


v be in retardatione executionis Teſtamentiz ſo as the 
. 8 Damages 


judged in the Hands of the Executors as Aſſets, 
and only the Surpluſage of the Thing redeemed 


8 Executor, and conſequently as Aſſets. This is pro- 


this Caſe, that this Leaſe ſhould be 4ſets, but that 


of Surpluſage of Value can in Law be Aſſets, hows. 
Laſtly, it the Executor redeem by Payment at 


redeemed being of better Value. But 


Things accrued by Covenant or Aſſumption. 
F 4. covenants with B. to make him a Leafe 
dieth before the Day, and before any Leaſe made; 


which implieth as much in my Underſtanding ; - 
demurreth ſets forth the Breach of that Covenant 
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Damages thereupon. recovered, vi. 320. J. wete 


Aſſets, and conſequently alſo ſhould the Term 
have been in Lieu and Recompence whereof theſe 
Damages were given. The like Law, if A. af 
ſume upon good Conſideration to deliver in to B. 


by ſuch a Day 20 Quarters of Malt, or ſo many 


Loads of Coals or Wood, or any other Wares or 


Merchandiſe, and this is not performed in the 


Life of B. but after to his Executor; it ſhall be to 
him as Executor, and ſhall be Aſets in his Hands, 


as well as the Money recovered in Damages for 
mot performing ſhould have been. ; 


Of things accrued by Remainder or Trcreaſe. - 


Tf a Leaſe be made to one for Life, the Remain: 


der to his Executors for Years, and he dieth; 
this will be Aſſets in the Hands of his Executors, 
though it were never in the Teſtator's, as was in 
the latter End of the late Queen's Time reſolved 
by three Juſtices, the Lord Anderſon only being 
of a contrary Opinion: And there it was ſaid that 
Cranmer's Caſe, wherein the contrary in Effed 
was reſolved, ' was of little Authority, for that 


there were firſt two Judges againſt two, till after 


Mounſon changed his Opinion, upon a Conceit 


that there the Eſtate was by Way of Uſe, which 


could make no Difference. Like Law where 4 
Leaſe for Years is by Will bequeathed to A. for 


Life, and after to B. who dieth before A. al 


though B. never had his Term in him ſo as that 


he conld grant or diſpoſe of it ; yet it ſhall reſt in 
his Executor as his Goods, and be Aſſets. As for 4 
Remainder for Years ſo in the Teſtator that be 


might grant or diſpoſe it at his Pleaſure, no Doubt 


can be thereof z though the ſame fell. not in 1 * 
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ſion to the Teſtator in his Life. time, yet no S cru. 
ple nor Doubt can be but that this is Aſſets to the 
Executor, even whilſt it continues a Remainder, 

and before it falleth into Poſſeſſion, becauſe it is 
preſently valuable and vendib le. 

Nor much of other Nature to theſe are the Caſes . E 5. 37. 
where the Executor merchandizing with the Goods z*r Bab. 
of his Teſtator maketh Gain thereof. So if the 
Sheep, or other Cattle of the Teſtator do breed, 
viz. bear Lambs, Calves, Colts, &c. after the 
Teſtator's Death even theſe which were never in 
the Teſtator ſhall yet be Aſſets; and fo the Wool 
growing upon the Sheep after the Teſtator's 

eath. But there is one Caſe worth the Conſide- 
ration, and worthy of ſome Doubt, as I think, 


SSS SAS DE 4 


and that is this: One leaveth to the Executor a 
th; I Leaſe for Years of Land worth 20 Pounds by the 
ors, Tear, and the Executor, keeping this in his own' 
S 1 Hands one Year after the Teſtator's Death, 
ved i doth make thereof thirty Pounds in clear Gain 
ing I above all Charges; now whether, as to a Creditor, 
that Bl this whole thirty Pounds ſhall be Aſſets, or only 
tet Wl twenty Pounds? And the Caſe, ſimply thus put, 


ſhall be underſtood of an Occupying and Manu- 

mg without any Stock of the Teſtator s; and then, 

if the Executor did ſtock it with his own Sheep or 

other Cattle, as he muſt have born the Loſs by Rot 

or Death, ſo is it reaſon that, if the Manurance 

prove painful, he reap the Fruits thereof in Recom- 

pence of his Adventure, and of his Induſtry, 

Sill, and good Husbandry. But if the Teſtator's 

Stock of Sheep and Cattle were (as of Neceſſity, 

or for the better Advantage of the Teſtator's 

Eſtate) continued upon the Leaſe-land, then is 

it reaſon that the Gain or Loſs, whetherſo- 

ever of them God ſendeth, do redound to the 
„ Teſtator, 
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Teſtator's Eſtate. Like Law (as I think) if an 
Executor, finding that he cannot inſtantly aſter 
the Teſtator's Death let the Leaſe, at or near the 
Value, . ſhall therefore buy Seed Corn, and hire 
the Plowing, &c. But it may be ſaid, that the 
Leaſe hath one entire Valuation at the firſt upon 
the Appraiſement. To this anſwer, Firſt, that 
the Value upon the Appraiſement is not binding, 
nor much reſpected at the Common Law: If it 
be too high, it ſhall not prejudice the Executor; 
jf too low, ſhall not advantage him: But the very 
Value found by the Jury, when it comes in queſti- 
on, whether the Executor have fully adminiſtred, 
or have Aſſets or not, is that which is binding. 
Next I ſay, that if a long Leaſe come to Execu- 
tors of Land worth an hundred Pounds by the 
Tear, and no Sale is made thereof by the Space 
of a Lear or more; now the Term continuing 
of the like Value as at firſt, it is no Reaſon but 
this hundred Pounds raiſed the firſt Year ſhould 
go towards the Payment of Debts and Legacies, 
rather than any of them ſhould be unpaid, 
Theſe Things, I mean the Knowledge of them, 
are uſeful two ways, viz. Firſt, to give Light to 
Executors, to diſcern what unto them of Right 
pertains : Next, to ſhew unto Creditors and 
Legatees what, and how far, things ſhall be Aſſets 
that is to ſay, Goods to enable, charge, and bind 
Executors to pay Debts and Legacies. For what- 
ſoever any of theſe Ways cometh to the Exe: 
cutors from their Teſtator, or is - recovered b 
any of theſe Actions, ſhall be in their Han 
Aſſets ;, the Coſt and Charges of recovering de: 
ducted. | I ; 
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re by CH AP. VII. 

What manner. of Intereſt an Executor bath in bis 

at Teflator's Goods and Chattels, and bow different 

" | from the Common Intereſt which they or others have 

1 in their own proper Goods. „ il 

a \ HE Intereſt which an Executor hath (as 

Il 4 Executor) in the Goods of his Teſtator is 

0 much different from the abſolue, proper and or- 
ne. Ml dinary Intereſt which every one hath in his own 


proper Goods, as may well appear in and by 
theſe Points. Firſt, although a Stranger take a- 
way theſe Goods, the Action of Treſspaſs for the 


5 Executor is of general Form, Quare bona ſua cepit, 
but calling them his Goods; whereas a Man out- 
uld lawed in Debt, Oc. or convict or attainted of f. 
. lony or Treaſon, forfeiteth all his own Goods, 2E. 3. f. 


yet theſe which he hath as Executor ſhall not 


5.4 be forfeited. If a Villein be made Executor, his 

- to WM Lord cannot take theſe Goods, though he may z #.s. 
ent take all the Villein's own Goods; and for taking Linge vi 
5 ich Goods, or for a Debt due to the Teſtator, a % 
ſet Villein may ſue his Lord. Nay, if the Executor Yer 39: He 
bini rant all his Goods, ſome good Opinion hath Ks of 
Lat been, that theſe which he hath as Executor, 5, a Lag. 
xe ſhould not paſs; yea, the Lord Dyer ſo held in or, cx> 


the late Queen's Time, with this Difference, viz. ons as Exe 
ror, ; 


Where the Grantor is named Executor in the F,o#t is i 
Grant, there the Goods which he hath as Execu- 390% 
tor would paſs ; but otherwiſe, if he be not named Nef 
Executor in the Grant. And that this Opinion 

is probable, will farther appear by that which 
ſolloweth. IO 


- G 3 Secondly, 


>, 


are uſeful two ways, viz. Firſt, to give Light to 


Aſſets; the Coſt and Charges of recovering de- 
ducted. 5s 6374 th ins L 


_ Abe Once (_ 
Teſtator's Eſtate. Like Law (as I think) if an 
Executor, finding that he cannot inſtantly aſter 
the Teſtator's Death let the Leaſe, at or near the 
Value, , ſhall therefore buy Seed Corn, and hire 


the Plowing, Sc. But it may be ſaid; that the 


Leaſe hath one entire Valuation at the firſt upon 
the Appraiſement. To this anſwer, Firſt, that 
the Value upon the Appraiſement is not binding, 
nor much reſpected at the Common Law: If it 
be too high, it ſhall not prejudice the Executor; 
if too low, ſhall not advantage him: But the very 
Value found by the Jury, when it comes in queſti- 
on, whether the Executor have fully adminiſtred, 
or have Afets or not, is that which is binding. 
Next I ſay, that if a long Leaſe come to Execu- 
tors of Land worth an hundred Pounds by the 
Year, and no Sale is made thereof by the Space 
of a Year or more; now the Term continuing 
of the like Value-as at firſt, it is no Reaſon but 
this hundred Pounds raiſed the firſt Year ſhould 
go towards the Payment of Debts and Legacies, 
rather than any of them ſhould be unpaid, 
Theſe Things, I mean the Knowledge of them, 


Executors, to diſcern what unto them of Right 
pertains : Next, to ſhew unto Creditors and 
Legatees what, and how far, things ſhall be Aſſt, 
that is to ſay, Goods to enable, charge, and bind 
Executors to pay Debts and Legacies. For what- 
ſoever any of theſe Ways cometh to the Exc: 
cutors from their Teſtator, or is - recovered b 


any of theſe Actions, ſhall. be in their Han 


CHAP. 


* ES oO On 
bat manner of Intereſt an Executor bath in bis 


| Teflator's Goods and Chattels, and bow different 
| from the Common Intereſt which they or others have 


4 in their own proper Goods. ho 
„rx Intereſt which an Executor hath (as | 
7 Executor ) in the Goods of his Teſtator- is 


much different from the abſolue, proper and or- 


A dinary Intereſt which every one hath in his own 
tit proper Goods, as may well appear in and by 
the theſe Points. Firſt, although a Stranger take a- 


way theſe Goods, the Action of Treſspaſs for the 


2 Executor is of general Form, Quare bona ſua cepit, 
1 calling them his Goods; whereas a Man out- 


lawed in Debt, &c. or convict or attainted of f. 
lony or Treaſon, forfeiteth all his own Goods, 24:34. 


110 yet theſe which he hath as Executor ſhall not . 

6.9 be forfeited. If a Villein be made Executor, his 

5 Lord cannot take theſe Goods, though he may ; H..; 

icht take all the Villein's: own Goods; and for taking ee 

251 ſueh Goods, or for a Debt due to the Teſtator, a 1% = + 

ſet Villein may ſue his Lord. Nay, if the Executor Yer 36: He 

bend rant all his Goods, ſome good Opinion hath Releaie of 

Ke en, that theſe which he hath as Executor, þ ee. 
Er ſhould not paſs; yea, the Lord Dyer ſo held in A ee 


the late Queen's Time, with this Difference, viz. ons as EM- 
Where the Grantor is named Executor in the einne 
Grant, there the Goods which he hath as Execu- 199.0. = 
tor would paſs ; but otherwiſe, if he be not named kel. 
Executor in the Grant, And that this Opinion 
is probable, will farther appear by that which + """, 


lloweth, 
En ul 03 Secondly, 
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The Dffice of 
Secondly, The Executor cannot by Will pive 


or bequeath the Goods he hath as Executor, and 


if he die Inteſtate, and Adminiſtration of all his 
Goods 1s committed to F. D. yet hath he nothing 


to do with the Goods which the Inteſtate had as 
Executor to his Teſtator. I hus all his Goods reacheth 


not to his Goods as Executor. 3 
Thirdly, Whereas a Man's Goods ſtand liable 


to the Payment of his Debts both in his Life- 


time, and after: The Goods which a Man hath 
as Executor, are not to be taken in Execution 


for his own Debts, either upon a Recognizance, 


Statute, or Judgment had againſt him. And if 
ſuch a One die indebted, leaving to his Executor 
much Goods which he had as Executor: I heſe 


are not Aſſets in his Hands liable to the Pay- 


ment of his Debts, but only for the Payment of 
the firſt Teſtator's Debts or Legacies. I here. 
fore a Quo minus brought by an Executor, ſhew- 
ing that he was not able to pay the King's Debt, 
becauſe the Defendant detained from- him an 


hundred Pounds, which he owed him as Execu- 


tor to F. S. was overthrown; for that it could 
not be intended, ſaith the Book, that the Kings 
Debt could be ſatisfied with that which the Plain- 
tiff ſhould recover and . receive as Executor, 


Whereas a Woman being poſſeſſed of any Chat. 


tels perſona], viz. moveable Goods, all are de 
veſted out of her into her Husband by her Mar. 


riage, fo as if he die, and ſhe over- live, they be 


not hers again, but her Husband's Executors or 
Adminiſtrators; and if ſhe die, all be the Huſ- 


5 band's, without being Executor to his Wife. It 
is not ſo of the Goods which ſhe hath as Execu- 


tor; theſe ſtill remain in, and to her, if her Hus 
band die; and if ſhe her ſelf die, for 1 0 
e 3 | Rat 


an Executoꝛ. 
hath them as it were in another's Right, viz. as 
ſhe repreſents the Perſon of her Teſtator, her 
Husband ſhall not have them, if he be not his 
Wite's Executor, and ſo Executor to her Teſta- 
Lafily, Whereas the Writ of Treſpaſs ſeems to 


ſion; yet come to an Action of Detinue, which 
more taſtes and participates of the Right, and 
there are they differenced : For where, for m 

own Debt, when I ſue, the Writ ſaith, debet & 
detinet, viz. that the Defendant owes me, and 
detains from me that Sum; yet when I ſue as 

Executor, the Writ ſaith not Debet, he doth owe 
me, but Detinet only, he detains from me, as ad- 


| mitting that he is not Debtor to me, though 


he ſhould pay me. And ſo where I am ſued as 
Executor, the Writ makes me not a Debtor, but 
a Netainer z otherwiſe, where in my own Right 
I owe, and I am ſued for a Debt. Accordingly, 
where Judgment in an Action of Debt is given 
againſt one as Executor, it is not generally true 
that the Plaintiff ſhall recover againſt him, but he 
ſhall recover of the Goods of the Teſtator; and 
therefore upon this Judgment no Capias lieth a- 
gainſt him, to inforce him to pay by Arreſt of 
his Body, becauſe he is not properly Debtor. 
But if after it be returned, that he hath waſted 
the Teſtator's Goods, out of which the ſaid Debt 
ſnould be ſatisfied, then, he having made himſelf 
a Debtor, a Capias ad ſatisfaciendum ſhall be a- 
warded againſt him, and then he ſhall be taken 
in Execution. So alſo in ſome Caſes of falſe 
Plea pleaded ; for where the Judgment is de boni 
oa 2 9 0 


make no Difference between ones own Goods, fv may 
and - thoſe he hath as Executor, that being a poſ- Name only 
ſeſſory Action or Suit grounded upon. the Poſſeſ- 


= The Dffice of 
H. 6. 46. proprits, the Plaintiff may have a Capias ad ſatisfa- WW Go 
Cciendum; and that Judgment is in divers Caſes tor mu 
2 the Damages, although not in many for the Prin- tor 
> cipal. As for the Capias before Judgment, in the Wed i 
mean Proceſs againſt an Executor, that is becauſe IWſaic 
of his Contumacy in not appearing upon the for. ¶ can 
mer Proceſs, re 
| The Reaſon of this different Intereſt between ¶ que 
an Executor and another, or between the ſame re 
Man's having Goods as Executor, and others in cute 
his own Right, as alſo of the different manner off Hau 
one's being indebted as Executor, and other. my 
wiſe in his own Right, is well expreſſed by the be! 
Lord Coke in Pincbon's Caſe, viz. Firſt, that the F 
Goods which one hath as Executor, he hath not Ire 
5 in his own Right, but in auter droit, that is, in the Mos 
Ku.“ Right of another, meaning his Teſtator. Second. a L 
| Kee this al ly, that Executors are but the Miniſters and 
Com.z, Diſpenſers, or Diſtributers of their Teſtators 
Of Alteration of Property in the Executor's Hands, 


ſo as ſome Goods become bis ou, which be bad a: 
San,” oo ee; 


+ _ | * 


„ C 
TY? this Head or Chapter, treating of the 
| Difference between the Intereſt in Goods 
as Executor, and others had meerly in one's 
own Right, and to his own Uſe, it is not imper- 
tinent to conſider how that which one hath at the 
-* ___ firſt as Executor, may be changed in me 
and become the Executor's own to his own Ute 
as other his Goods which he had not as Execu 
tor. Here let us firſt conſider of ready Money 
left by the Teftator : For ſince Pieces of Money, 
viz. Shillings, Groats, Pieces, and . 
| | Ola, 


„ 


an Executoꝛ. 7 8 
a- old, cannot be known one from the other, it 
or muſt needs follow, that theſe coming to an Execu- 

n- tor from the Teſtator, muſt in ſome ſort be alter- 

he Ned in Property, ſo as though the Executor ſhall be 

iſe ſaid to have ſo much in Money or Value, yet 

2r- {can it not be diſcerned which Money in his Houſe . + - - 
- [Mas his Teſtator's, and which his own. Conſe- © © 
en Mquently the Sheriff, upon the Fieri facias for a 

ne {WCreditor, who hath recovered againſt the Exe- 

in {Wcutor a Debt owing by the Teſtator, cannot take 

of away Money in Execution as the Teſtator's, in 

er- Iny Opinion. Quare, If thereupon Devaſtavit ſhall 

he be returned, or what ſhall be done? Tore 
the But what if the Teſtator were indebted to the LH 3 


2 {+ 
is 2 1 24. 
5 


not I Frecutor, or if the Executor, not having ready divers Books 
the honey of the Teſtator's, or otherwiſe, ſhall pay 5. 6 | 
nd. Ws Debt of the Teſtator's with his own Money, 5 


what ſhall we ſay of the Converſion or Alteration Fog 54 
ol ſome of the Goods from being his as Execu- Dyer, f 2. 
tor, to be his meerly in his own Right? Here- 

of I have ſhewed elſewhere my conceiving, which 

is birefly thus: That except either he have in his 

Hands Money of the Teſtator's (for of that it is 

aſie to make a proportionable Change) or un- 

leſs the Sum to him owing from his Teſtator, 

or by him paid for his Teſtator, amount to the 


ods full Value of all the Teſtators Goods in his Hands, | 

nes er do exceed the ſame, no Alteration can be un- — 

per · Nil ſome Election or Declaration by the Executor » 

the Fnade, which of the Goods not exceeding the Pr». 1M 9 
Hebt unto him, he will have to be his own! For ern *- ol 

11. here the Teſtators Goods exceed this Debt to Soar go "ol | 

ec im, the Property of all cannot be changed; Exccutor. = 

ney end of what Part ſhall the Law adjudge nes 

ey, — till Choice by the Exechtor? It is good 

; of berefore for him to da as, ather, Guardian 

„ e in 


The Office of 


7 7746s, the Plaintiff may have a Capias ad ſatisfa- 
8 and that Judgment is in . Caſes for 


the Damages, although not in many for the Prin- 


cipal. As for the Capias before Judgment, in the 


mean Proceſs againſt an Executor, that is becauſe 


of his Contumacy in not appearing upon the for 


Oh. o Ebe A Oh. BALD 
The Reaſon of this different Intereſt between 
an Executor and another, or between the ſame 


Man's having Goods as Executor, and others in 


his own Right, as alſo of the different manner of 
one's being indebted as Executor, and other. 
wiſe in his own Right, is well expreſſed by the 


Lord Coke in Pincbon's Caſe, viz. Firſt, that the 
Goods which one hath as Executor, he hath not 


in his own Right, but in auter droit, that is, in the 


Right of another, meaning his Teſtator. Second. 
- ly, that Executors are but the Miniſters and 


Diſpenſers, or Diſtributers of their Teſtators 

—_— | OY DER 

Of Alteration of Property in the Executor: Hands 
oo as ſome Goods become bis ewn, which be bad a: 


Executor. 
; 0 | oe : #4 5 4 s 5 12 ; I 
O this Head or Chapter, treating of the 


: Difference between the Intereſt in Goods 


as Executor, and others had meerly in ones 
own Right, and to his own Uſe, it is not imper- 


- tinent to conſider how that which one hath at the 
_ firſt as Executor, may be changed in We 


and become the Executor's own to his own U 4 


d other his" Goods Which he had not a8 Execs 


tor. Here let us firſt conſider of ready Money 
leſt by the Teftator : For ſince Pieces of Money, 
viz. Shillings, Groats, Pieces, and half Pieces of 


Gold, 


4 


an Exetutoꝛ. 


Gold, cannot be known one from the other, it 


V 

r KM muſt needs follow, that theſe coming to an Execu- 
tor from the Teftator, muſt in ſome ſort be alter- 

e ed in Property, ſo as though the Executor ſhall be 

> aid to have ſo much in Money or Value, yet 
r= can it not be diſcerned which Money in his Houſe 


was his Teſtator's, and which his own, Conſe- © _ 


n quently the Sheriff, upon the Fieri facias for a 
e Creditor, who hath recovered againſt the Exe- 
in N cutor a Debt owing by the Teſtator, cannot take 


of away Money in Execution as the Teſtator's, in 


r- my Opinion. Quære, If thereupon Devaſtavit ſhall 
he W or what ſhall be done? 1 


he But what if the Teſtator were indebted to the 27 , 


ot {MW Executor, or if the Executor, not having ready: 


he Money of the Teſtator's, or otherwiſe, ſhall pay Ed Rem 


vers Books © 
firm. 20 H. 


id- Wa Debt of the Teſtator's with his own Money, 5, 
nd WO what ſhall we ſay of the Converſion or Alteration 3 Z- . 
ors ol ſome of the Goods from being his as Execu- Dyer, . 2. 


tor, to be his meerly in his own Right? Here- 
of I have ſhewed elſewhere my conceiving, which 


ids, W's birefly thus: That except either he have in his 
In Hands Money of the Teſtator's (for of that it is 


eaſie to make a proportionable Change) or un- 
leſs the Sum to him owing from his Teſtator, 


ods full Value of all the Teſtator's Goods in his Hands, 

nes {Wor do exceed the ſame, no Alteration can be un- — 

xr- {Wil ſome Election or Declaration by the Executor IF 

the made, which of the Goods not exceeding the Pon. 554 | 
„bebt unto him, he will have to be his own: For ern | 

11. where the Teſtators Goods exceed this Debt to Monty 5 

ec him, the Property of all cannot be changed; Exccuror. 


and of what Part ſhall the 
Change, till Choice by the Ex 
therefore for him to da as, 


w | adjudge the 
tor ? It 18 good 


in 


or by him paid for his Teſtator, amount to the 


ather, Guardian 


by 


The Office of 


in Socage, who is to endow her ſelf, calling her Ml thi 


Neighbours, and expreſſing to them which Part I the 


of the Land ſhe will have for her Dower. 8 
let the Executor do. But let him take heed that M no 
his Election or Declaration exceed not his Debt, M in 
leſt it be void. And that ſuch particular Electi. MW ry, 
on is to be made, ſeems to me proved by the ¶ cut 
Caſe of 21 E. fol. 21. where the Payment of Mo. WW | 
ney, and detaining or taking of a Horſe of the ter. 
Teſtator's, is mentioned. But Choke there ſays, M to 
this cannot be done without the Ordinary A. ¶ tor 
ſent. And the Reporter thinks, though the Or M ecu 
dinary do aſſent, yet the Property ſhall not be anc 
turned into the Executor as his Wm. 
Another Alteration is of the Profits of a Leaſe iv j. 
come to the Executor from the Teſtator: uff 1 
ſince no more thereof ſhall ſtand in the Exec find 
tor as Aſſets than ſo much only as exceeds the dlai 
yearly Value, according to the Reſolution in Ha- ſtod 
grave s Caſe, it muſt needs follow that the Reſidu the 
of the Profits muſt be the Executor's, he paying ther 
the Rent out of his own Purſe, as that Caſe Ire. 


ſolves in Conſequence, viz. that he ſhall be ſuel and 


Eo 1. f. 3. b. for it in the Debet, and in the Detinet only, as for Mhbeco 


_ diſcern a Neceſſity ſometimes of the Executors 


the Rent due before the Death of the Teſtator. What) 
Thus though he have the Leaſe as Executor, yet if 1 
Part of the Profits are meerly his own, not a 
Executor. kt; 1 4 8 
And looking back upon this Caſe, we may 


paying with his own Money for his Teſtator 
Debt; as where the Teſtator being to pay a Rent 
at Michaelmas, or our Lady day, he dies a Day « 
two before, or to put it more clearly, a Day « 
two after the Feaſt, not leaving any Goods to 
pay the Rent, other than the future ae 


an Executoz, 


her Ml the Leaſe. Here, unleſs that Executor will forfeit 
Part I the Leaſe, he muſt lay out of his own Money. 

So Now if in this and other like Caſes he could 
that not do this until he had under Seal, or by A& 
ebt, in the Court Spiritual, an Aſſent of the Ordina- 
2 ry, it would be an extraordinary Trouble to Ere- 

c cutors. 
Mo. 1 find alſo tempore Hen 7. another Mean of al- :o E. 7. 5.4. 
the tering Property, to wit, where a Fieri facias comes 
ays to the Sheriff to ſell or levy a Debt of the Teſta- 

A. tors Goods: Now, ſaith the Book, may the Ex- 

Or: ¶ ecutor buy theſe Goods of the Sheriff as well as 
t be another 3 and if he do, the Property which he - 

had as Erecutor, ſhall be turned into a Tropenty 
eaſe Wl it jure proprio. 

Fo If an Executor, amongſt TN Teſtator} 8 Goods, 
rec find and take ſome not his, and after, theſe being 
; thefW claimed by the Owner, who left them in the Cu- 
Har ¶ ftody of the Teſtator, the Executor not crediting 
lid ite Claim, ftill keeps them, and the Owner 


thereupon recovers Damages in an Action of 
Treſpaſs, or of Trover and Converſion; now = 


become the Treſpaſſors in Property, becauſe he 


hath paid for them; therefore it is not ſtrange, 


own Purſe for, or in Lieu of the Teſtator's Goods, 
changed in Property, and become his own. This 


eptions and Cautions precedent. 


(and ſo in all other like Caſes) are theſe Goods (. 


wg 
4. ai 


1 in like manner an Executor, paying out of his 
have ſo much of them (where no Certainty) Pe 
Is but put as an Inſtance underſtood with the Ex- . 


- The Office ot 


3 1 PTY Py TSS. 1 


- ** 2 1 2 5 VS, * N 
1 — 1 * ”_ 
- — 
: N 6 : by a i 
i 8 & . I 
7 1 4 4 


eee 


Of ſome Caſes and Dueſtions between the Executor and 
F , > OO 


21 H. C. 30. T HE Executor may, in convenient Time af. 
bra,» pit ter the Teſtator's Death enter into the 


ken avons Houſe deſcended to the Heir, for the removing 


em, he 18 


exculed. and taking away of the Goods, ſo as the Door 

Vid. i. be open, or at leaſt the Key be in the Door: and 

1. 3% this I underſtand of the Door of each Room. For 

pleaded. although the Door of Entrance into Hall and Pat. 

lour be open, the Executor cannot by that juſtify 

the Breaking open of the Door. of any Chamber 

to take Goods there, but only may take thoſe in 

the Rooms which be open. And this is proved, 

as to me it ſeems, by the Caſe of the Cheſt with 

Evidences, which, ſaith the Book, the Executor 

may take and put out the Deeds, delivering them 

to the Heir, viz. the Cheſt being unlocked, as! 

underſtand it. Now a Chamber, or other Room 

4 E. 3.:4 within 2 Houſe locked, is an Incloſure of better 

Bro- 145- reſpect than a Cheſt. But if the Goods be not 

Lye. if ii removed within convenient Time, the Heir may 
Plow. Com. diſtrain them as damage-feaſant. | on 

280-43: Where the Teſtator recovers Land and D. 

526.0 mages, or a Deed and Damages, he dying before 


| "ye a Execution, the Heir ſhall have Execution for the 


„Land or Deed, and the Executor for the Damages: 

but temp. Edward 4. it is ſaid, that until the Hel! 
ſue a Scire facias, the Executor cannot ſue Execv 
cation for the Damages. e 


1 


If a Creditor be made Executor by his Debtor; 
and pay himſelf Part ont of the Goods, he can- 
not ſue the Heir for the reſt, becauſe the Deht 
cannot be apportioned ; but otherwiſe he may, "P 
faith the Book: Yet, Quare, If he do take upon ,, H. 
yy Jo 45 f Executorſhip, and have Goods ſufficient 

to pay all. ))))%%%VVVVV8 

; If a Debt be recovered againft one who dieth 
af: before Execution ſued, leaving Goods ſufficient to 7, H. 5. 
the WI fatisfy 3 now ſhall not the Land deſcended to the Ex. 12+ 
ing Heir be charged therewith, nor by like Reaſon 
any Land conveyed after Judgment. ne 
250 See a good Difference, where Land is conveys ce. l. 3. #. 
For Ned upon Condition of Payment to the Vendor, er B- 
par. bis Heirs or Aſſigns, and he dieth before the rote. 
ul Lime: and where it is to be paid to the Vendee, % b. 
his Heirs or Aſſigns, and he dieth : In the firſt 21. biow. 
in (Caſe Payment ſhall be to the Executors, but not 4 
in the other. ff lt 
ns What Things pertain to the Heir, and what 
ator to the Executor, is before ſhewed. As for Fo- 
hem vicks Opinion, that where Goods be mortgaged 
a« 1 vpon Condition, that if the Heir or Executor pay 
om Oc here if the Heir make Payment, he ſhou 
tter have the Goods, I ſee not, for my part, how that 


an Executoz, „ 


not can be. . 
D. A Directory for the following Chapter. 
fore 


< A. All (as but one) repreſent the Teftator's Perſon, 

he [ epr WP. 

„ and muſt joyn and be joyned in Suit; & econtra, = * 
B. Where one alone muſt anſwer Suit, and bo. 
C. When they differ in Plea, the beſt ſhall be taken, © 
but one may confeſs alone, 


D. One, 


D. One, as OY ont, or rel 
_— "maj ths tf af 


4K oo cnet Zive, nor releaſe to another nor di. 
. vi 
| F. The Poſfion of one is the Paſſeſſon of al, to what 


Paſe 
G. If the Survivor die Inteſlate,” the Te Flator i; 
Inteſtate, though the other Executor left an Exe 
cutor. 

Hl. Executor included i in the Perſon of the Teflato, 
and repreſents it, is bis Al zu; all one; & e 
contra. 

I. Vbat Change by Death of the Teftator, touchin 

droceeding in Suit. 

K. — to, or in Execution; where without Scire 
| acias. 

M. Fhether the Execntor fend in bis own Quality, 
bis Teftator's. 

N. here one alone 
O. In Smit for a as will MT 7 
ſevered, and the other may ſue and proſecute alow: 


Conſequents 4 OOPS 
P. Death Execut or, Plintif or 1 
where a N. 1 


CHA! 


"pt. 
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+: Of What Bc Thee 


mw Executors ſtand between themſelves, and in Re- 
preſentation of, or Relation to the Teftator, as bis 
Ex. Aſence or Deputy, or as the ſame Perſon with 
Wl tim ; and where, and to what Purpoſe, as other 
Perſons. FV 
Irft, All of them do repreſent the Perſon of arc as oe 
the Teſtator, and therefore muſt they all Serge 
in in Suit againſt others, and in Suit by others gene- 
hey muſt be all made Defendants, or at leaſt ſo 7zlPlasia 
any of them as do adminiſter; for though the 32 eu. 
xecutors themſelves muſt take Notice by the 3 E,. 
vill how many Executors there be, and muſt Bro. Ex. . 


me their. Suit accordingly z; Creditors and f., Theres 
trangers need not take Notice of any more than gxecuor 


"rs. For this Reaſon, as I take it, in the Time there ina 


King Edward the Third, where two Execu- ccutor nor 


anted by Fine, mentioning but one Termor, he did ad- 4 


d thereupon a Quid Juris clamat accordingly 3 
rought againſt that one Executor; this was held 33 Ph E. 
od enough, though the other Executor was z E. 
ot named in the Suit; belike, becauſe that one Rue, 
rho indeed was the Teſtator's Wife) did er, he LY 
wy the Land, and take the Profits thereotz, 
r elſe, ſince. all the Executors do repreſent te "Wm 

eſtator's Perſon, all muſt have been named. 
ſherefore did the Judges reſolve, in the Time of. 

en. 4. that where a Leſſee for Years made two ; H ? 
tecutors, and one of them was diſtrained by TOE > 

| e | 


8 ** 


N A! 


Br. Ex. 20, at 


o adminiſter, and execute the Office of Execu- bn 


Irs were of a Term, and the Reverſion was lg e A 


AE 
1 
3 
; 4 


Ed. Jo c. 3 


- Perſon, (for ſo ſpeaks the Parliament) it was 
enacted in the Time of Edward the Th 


- the Statute ſpeaks on 


| The Dice of 


a8 the Lord for Rent, who avowed upon the Ie. 


ſor; that Executor ſhould have Aid of his Fel. 


Jow-Executor, to the End that both might have 


Aid of the Leſſor, which one alone could not. 
And upon this Reaſon, viz. that the Executon 
repreſent the Perſon of their Teſtator as one 


d, that 
the Executors, though never ſo many, ſhall hay 
but one Eſſoin, either before Appearance or after, 
becauſe their Teftator, whoſe Perſon they repre 
ſent, could have had no more. , _ 

It is farther alſo enacted by the ſaid Statute 
That where two or three Executors or more be, 


they being ſued in an Action of Debt, though 


all do not appear, yet ſuch one of them or mot 
as doth or do appear at the Grand Diſtreſs, ſhall 


anſwer alone without his or their Companions, 


And this Statute hath been taken by Equity i 


three Reſpects. 


Firſt, Touching the Perſons; that it ſhall er 
tend not to Executors only, but alſo to Execu 
tors of Executors, yea, to Adminiſtrators alſo; 


& though the Statutes ſpeak only of Executors. 


the Action; wheres 


Secondly, Touchin 
of the Action of Debt, 


it is taken by Equity to extend to other Action 
as the Writ De rationabili parte bonorum, and 


8 


mor — as Exccutors 3 it is out of the Kat. 11 H. 4 63- as if in Dok 


— "2% - "on 


-4 an Evecuto). - 


peared ſhall * put to anſwer; and ſo to bei i B. 
do Deciſion, whether the Action be ft ing. Keen 
de or not. I think alſo, that in the Action of Cove- n 
at. nant, and all other Actions againſt Executors, as fa 5 7k 5 
on Executors, . he which appeareth muſt | apſwer ERP. 
ne | without, his Companions, though the greater Opis . Defenaans 3 
nion in the Quadrageſimes were e touching a x the. 
hat the Action of Covenant. But as for the 8 ry DENT 
= againſt the Executors, which i is to make them to 9 Fold 
te. anſwer to N 4 in Equity, that hath been temp. E. 12, 
4. taken to be out of -t We e Reach and Intent of the 5 353th 
Statute. So alſo of the, Latitat in the King's Bench, 1 
ute, 28 was held in the ſame King's aß . 2 
de the 2 making up the whole repre get! f apa: 
neh! tive Fas Bo the Teſtator, be in the Cuſtod e e 
don the Mar al, one or more of them who are t . pic wants”; 
bal fall not be enforced: to anſwer: And fo was it 
om alſo lately held in the King's Bench, where Mas ©. © 
i ter Juſtice Houghton gave an excellent Reaſon 
85 that this Caſe is out of the ſaid Statute, via. For 
« that this Writ doth. not mention Any Debt, or. þ. 
ech name the Nefendants Executors. Pager 
allo | Thirdly. and laſtly, That Statute is extended * 40 255 Wo... 
by Equity to other Writs. or Proceſs; for where 4 
the Statute ſpeaks only of the Grand Diſtreſs, an 6 ; 


Ii the Executors appeanng thereupon ; it hath been or if bus, 
ons; many Times ruled, that when he or they appear 5; 7 

anj pon the Attachment, Capias or Exigent, Anſwer 10 4 8 1 
l de muſt be, though the reſt appear not; for ſo the 122 Ts 
8 for the Word Di refs... 18 taken for all compulſory, 12, 1s 14 
only. P leans, or Enforcement of Appearange. But. e 0 dot 
mine rhere the Statute 2 not, biz. When, 5 Executor, is 


Proceſs is . Reed one 179 more as by MT 
utlawry, „th lere reſt mu anſwe V kee 81 ge. 
the Common Law; except it EL 57 
Husban 


Eager Nuten 


he Rules 0 
DI and. Wie ** "for e 


( 
E. chere the Wife cannot anſwer without her Huf 


* 


785.54 band, nor doubtleſs can de without, her, where ji * 
rege, bey ſhe and not he is Executor; but where both be 4 
and one of Executors, there he may anſwer without her, 
them 2% but not ſhe without him. When Executors, a i 
/at.and the” Defendants, have appeared, if any one of them [ 
fa. the firſt, will confeſs the Action, this binds and concludes 0 
cal bz the reſt; but if one will plead one Plea, and the th 
gp. other another, that (ſay ſome) ſhall be received I th 
Bro. — which is beſt for the Teſtator's State: So where ; 
he Defen- they ſue, ſuch as will not proſecute ſhall be > 
lcd ſevered, and the reſt without them may Ne 7, 
theSuirof and in like manner where they pray to be recei 


tors, and ved to defend their Term, and one of them after WW th. 

Scire facja makes Default, it ſhall not be the Default of all; 

er ur: but the reſt, or he, if it be but one who appear 

one appears» ſhall be received to uphold the Defence of the 
9 E. 4. 12,14. Term. 5 4 1 „ 

© Thirdly, So where they plead a Releaſe to the 

Teſtator or themſelves, one after making De. 

fault; this ſnall not be, nor make, a total Default 

in the Executors, to induce a Judgment or Con- 


demnation againſt them. Yet, in Truth, each Er. fin 
ecutor hath the Whole of the Teſtators Goo I fe. 
and Chattels, be they real or perſonal, and each his. 
21E.2.14- may ſell or give the Whole. One of them cannot WW 1 
22. give norreleaſe to the other his Intereſt ; and if 6 
D. E. he do, it is void, and he who releaſeth, ſhall fiill Suit 
have as much Intereſt as he to whom he releaſed, I Han 
becauſe each had the Whole before. Upon thi Ma... 
C. Reaſon long ſince, where one of the two Exeo he h 
ed * tors releaſed but his Part of a Debt, it was held that 29210 
four s geh the Whole was diſcharged. And ſo, if one En tur 
hathan ecutor grant his Part of the Teſtator's Goods, al 


zer alt tent paſſeth, and nothing is left to the other; for thit 
ave but each hath the Whole, and there be no Parts « 


One. 


Moi 


E Moities between Executors. Therefore alſo, 

1 though a Leaſe for a thouſand Years of a thouſand 
Acres of Land come to two Executors, or more, 

T, no Partition or Diviſion can be made between 


them, becauſe it is not between them as between 

m joint Leſſees of Land, where each hath but a 

es Moiety in Intereſt, though Poſſeſſion of or 
he Wl through the Whole. Amidſt Executors each hath D. 
el Wl the Whole, and therefore if he grant his Part, ge 
ere grants the Whole. But one Executor may demiſe 

be or grant the Moiety of the Land for the whole 


d; Term, and ſo may the other do; and this way 
xl- Wl they may ſettle in Friends or others truſted for 
ter them, a Muiety for each, either in ſeveral or un- 
ll; divided: But one of them cannot make a Leaſe 


als, to the other of any Part, for he had the Whole; 

the BY nor can one ſue the other as Executor. Yet if 

" the Teſtator deviſe to one of his Executors all his 6 H. 7.9 
by Goods, after ſuch Debts and Legacies ſatisfied , 
aun ere, after thoſe ſatisfied,” the Executor may take 

avi A the Goods, and maintain an Action of Treſpaſs a- 


Tr gainſt the other Executor, if he take them from 
av” him, and conſequently an Action of Detinue, for 


keeping or detaining them: But this is as Legatee, 
his own Aſſent perfecting the Legacy. | 


The Poſſeſſion of one Executor is the poſſeſ- 
lion of all the reſt: So as if one appearing to a 


re Suit, and the other making Default in whoſe 
a Hands all the Goods be which are not admini- 
ſtred; if, I ſay, here, he that appears, pleads that 
he hath nothing in this Hands, this ſhall be found 


aainſt him; for whatſoever any of the Co-execu- .. 
q . tors hath, he alſo hath, and is in his Poſſeſſiun; F. 
8, Ma and ſo ſhall the Creditor recover, and have [udgp- Al muftfue, =» 
10 nent to be ſatisfied out of the Teftator's Goods, 5. con. 


Je d » . . . . ; ; 
eee be- Outlaw die before this is done, his Executor, as re- 
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100 The Office of 
Ir may be as in his Hands. And therefore if Goods be taken 


only from from one, all may maintain an Action of Treſpaſs 
ken, nor thereupon; for the Poſſeſſion of one is the Poſlef- 
need © ſion of all. But the Poſſeſſion of one ſhall not be 


named 


6 
] 

1 

Execuor. ſo the Poſſeſſion of all, as to charge the other's ! 
39H.6.4;z. own Goods; whereof more elſewhere. : g 
. Where two Executors be made, the one ma. 
t 

2 

fe 

fo 


WE king a Will and Executors, and dying, if the 
Bro. Er. 190%. Other die after Inteſtate; now ſhall not the Execu- 
39 fl. 6. 5. tor of him who firſt died be Executor to the firſt 
Teftator, but he is dead Inteſtate, becauſe the 
ſurviving Executor is ſo dead, and in him the Ml 
Executorſhip was wholly and ſolely ſettled by the tie 
Death of his Fellow before him. So Adminiſtra- in 
tion De bonis non admin, {hall be committed. to 
e The Executors, or Executor, if but one, ſo th 
H. repreſents the Perſon of the Teſtator, that he is s. 
Cape in Law his Aſſignee, by the very making of him By 
4% Caſe, Executor: So as if one covenant to make a Leaſe it! 
1 25 to J. S. and his Aſſigns, by ſuch a Time, and J. the 
S. dieth before that Time, and before the Leaſe Ml ”* 
Sir Edward made; now muſt the Leaſe be made to his Exe- Boy 
Galt, cutors as his Aſſignees, repreſenting his Perſon: 
lib. . ſe-89. So alſo in a Condition to pay the Feoffor or his 
So here Aſſignee: Yet a Leaſe to A. and his Aſſigns, du. 
the Star. of ring the Life of B. ſhall not go to the Executon 
Time for Of A. So where in a general Pardon by Parlia. 
Proofto ment there is an Exception of Perſons outlawed 
Goods were after Judgment, the Perſon fo outlawed ſhall ſatis 


| 5 fy the Creditor who hath outlawed him. If the 


Free preſenting his Perſon, may make Satisfaction, 

Go. lib-5 and ſo make the Benefit of the Pardon to extend 

G. 6. to his Teſtator, for ſaving his Goods, as if himſelf 

fil had ſatisfied his Creditor, though he left his as 
1 35 GL lat 


| th an Executo ). 5 _ Yor. 
n ſatisfied when he left the World, & diem obiit 
ſq extremum. Yet where 4. {old Land to B. upon 
1 Proviſo, that if he payed to B. his Heirs or Af al Exe- 


De ſigns, &c. B. died, A. payed at the Day to his have retti- 
7 Executor, and it was doubted that it was not feln Sed, 
good; for the Word Aſſignee could not reach to and a Wei" 


a. him, being no Aſſignee of the Land. And where zer the Sta= | 

F | . ure ſpeaks. 
he the Executor brought an Action of Account upon bu of the | 
u. 2 Receipt by the Hands of the Teſtator, the De- .,. 
ot fendant could not be admitted to wage his Law; KFH. 
he for that this was held a Receipt per auter mains : , Cie, 
he vet it is clear, that if one by Bond or Covenant the Feotfory. 
he tie himſelf to pay ſuch a Sum at ſuch a Day, not ah. 
ra. mentioning his Executor at all; yet is the Execu- . . f, 
tor bound, as included in the Name or Perſon of B., 

ſo the Teſtator. And where the Statute of 23 Hen. II 


8. gives the Writ of Attaint (in the Courſe there 2; H. 8. 16, 


im mentioned) againſt the Party that had Judgment, 
af. it lieth againſt the Executors, if he be dead; but 
19 therefore another Reaſon is given. Where a Man 
aſe was bound that he would not ſue upon ſuch a 
xe. Bond, and he died, and his Executor ſued; this 
dn: was held to be no Forfeiture of the Bond. So 
his Wl where one was bound to pay Ten Pounds within 
qu. a Month after Requeſt made to him, and he died 


before Requeſt; it ſufficed not to make it to the 
Executor, as Manwood ſaid. It was likewiſe held, . ß & ws 
that the Warrant of Attorney put in for the 
Plaintiff in Debt. it ſufficeth not for his Executor 

to bring a Scire facias upon the Judgment. And I. 
if Executors ſue Execution upon a Statute in the 34 F'=- vo _ 


erretber, 


Name of a Conuſee, as if he were alive, this is erh add 


ion, ' . 7 ee ke EF | 

15 void, and they may ſue out a new Extent; and A 7 

"(elf this they may do without any Scire facias, as well 1 
un- Is the Conuſee might if he had been alive. But m. Dro« 

Wl by Huſſey, Juſtice, If the Conuſor in a Statute- - 


H 3 ſtaple 


102 


on a Recog. 


H. 


230 El. Rot. 


- 1. in Ban. 
Kege 


Che Office of 


K. ſtaple be returned dead by the Sheriff upon the 
Extent, a Scire facias muſt be ſued out betore 
Extent . proceed; and upon a Judgment had, if 
the Recoverer die before Execution his Executor 
cannot. as himſelf might, ſue out Execution with- 
out a Scire facias, as is there ſaid. Yet if after a 


Capias ad ſat. awarded, the Plaintiff die before it 


be executed, the Sherift may proceed to the ta- 


king of the Party, and is not ſubject to any. Acti. 
on of Falſe Impriſonment : Nay, if he ſuffer him 
to eſcape, he is chargeable, as temp. Eliz. it was 
reſolved upon the Motion of Anderſon ; but withal 
it was held, that Relief might be by Audits 
Dnerela, | 3j on aro 

Like Reſolution was in the King's Bench, after 


ſome Doubt by Vray and the other Judges, where 
the Defendant died after a Fieri facias awarded, 


and before it was executed; that the Sheriff might 
proceed upon the Goods in the Hands of the Exe. 
cutors. | + | VVV 

But if the Defendant, in an Action of Debt up- 
on a Bond, plead a Tender at the Time and Place 
of Payment, and tenders the Money in Court, 
where it reſts and then he dies; now ſhall not 
the Plaintiff have this Money, becauſe the Pro- 


perty thereof is changed, and become the Execu: 


tor's, as was held in the Common Pleas; but he is 
put to a new Suit againſt the Executor. 
Yet where Judgment 1s once given in a Writ 


of Partition for a Termor, or in a Writ of Ac. 
count; if the Plaintiff die before the ſecond 


Judgment needful in both Caſes, the Executor is 
not put to a new Suit, but may proceed by Scin 
facias upon the former Judgment; as the L. Av 
derſon held, upon the Motion of Fenner, Serjeant. 
Though before we found the Executor 8 in 

Ih | Pointe 


4 


Points penal all. one with the Teſt 


„ an Executo2. 


Points beneficial, the Teſtator — rs na an * 
ſome Caſes; As where an Abbot granted to his 
Leſſee to take Eſtovers in another s Ground, it 


was held that his Executor, though not named, 
ſhould enjoy this during the Term, as well as 


himſelf ſhould have done. And whereas the St.-. 
tute of 23 H. 8. gives Coſts to a Defendant a- 
gainſt a Plaintiff ſuing for a Wrong, or Breach 

of Promiſe, or the like, done to the Plaintiſt, a- 

gainſt whom it paſſeth by Verdict or Nonſuit; E. 36 El, 
it hath been reſolved, that an Executor ſuing up- HI. M. 
on ſuch Wrong, or Breach of Contract to his 
Teſtator made, ſhould not pay Coſts, becauſe he 

is another Perſon than the Teſtator; and ſo it 

is uſual in Experience. But if in Suit the Attor- 

ney of the Executor miſpehave himſelf towards Pat. 41 E. 


him, and for this the Executor ſueth him; here, Com: Ban. 


if it paſs againſt him in manner as aforeſaid, ne 

ſnall pay Coſts, becauſe this Was a Suit for a 

Wrong done to himſelt. FP 
If 4. recovers a Debt as a * 7 8. A 

makes B. his Executor, and dies before Execuj- it” 

tion ſued, B. is not put to a new Suit, but may © 

have Execution upon that Judgment. But if A. 

or B. died Inteſtate, now could none, as Admi- _ 

niſtrator to either of them, nor as Adminiſtrator H. 

of J. S. have Execution ok this Judgment; for . 

the former hath no Intereſt in any Thing pertain- 

ing to F. S. and the later cometh to Title above 

the Judgment, viz, as immediate Adminiſtrator r 

to J. S. who is now dead Inteſtate, and derives 


no Title from the Executor who recovered. * +2 


If a Conuſee have a Certificate into the G. 
cery upon a Statute, and then dies before Extent 
taken out, his Executor is put to a new Certificate, 

H 4 and 


10 
Fetrans 18 


Reg. 


104 The 'Dffice of 3 
2E. 1e, and for obtaining of it, muſt make Affidavit that 
l no Extent hath yet been taken ouut. 
If an Alien join with his Wife who is Executor 
in a Suit for Debt, and it cometh to Iſſue, he ſhall 
not have Trial per medictatem alienig. or Lingua, 
as ſhould be if he otherwiſe were Party to a Tri- 
M. al; as was held in the Caſe of Doctor Julio. Vet 
if a Nobleman ſue as Executor to another not 
Noble, he ſhall for his Nonſuit be amerced five 
Pounds, as if he ſued in his own Right; as was 
conceived 21 E. 4.779. By the ſame Rule and 
EKeaſon, doubtleſs, a Nobleman ſued as Execu- 
tor, ſhall not be arreſted, nor ſhall any Capias be 
-awarded againſt him for not appearing. And if 
any Trial ſhall be of any Iſſue, there ſhall be two 
Knights of the Jury, as in other Caſes where a 
Peer is Party. Likewiſe where the Wife is to have 
her convenient Apparel, whereof the Executor 
muſt not bereave her; if ſhe be a Noble-woman, 

it ſhall be anſwerable to her Degree. 
| If one Executor only ſell Goods of the Teſta- 
18 E.. . 8. tor, he alone may maintain an Action of Debt 
| for the Money. So if Goods be taken out of 
the Poſſeſſion of one Executor, he alone may 
maintain an Action, and that without naming 

himſelf Executor. en 
Some Touch hath been before of Summons and 
Severance, whereunto be this added: If one Exe- 
P. cutor will not, or cannot conjoin in Suit with the 
O, other, ſo as he is ſummoned and ſevered; now 
3H, by his Death after, the Suit is not abated, 16 E 
„ . 2. Fitz. 111. Yet if he live till Judgment, he 
Firs. 770: may ſue Execution, fay other Books, 12 Ed. 3 
F. 1 13. Fitz. Exec, 9. 11 R. 2. Privilege 2. Let Quar. dd 
5 Need that, for he cannot acknowledge Satisfaction, 28 


hath been ſinee reſolyed, Mich, 14. 2 


* 


an Ex ecuto z. 105 
it 55 And the Reaſon thereof being, becauſe he 
. is no Party to the Judgment, by the ſame Rea- 
or ſon can he not ſue Execution upon it; for how 
can he have Execution, for whom there is no Judg- 

a, ment given? Now the Recovery is only in the 
ri Name of the other Executor. Yea, by the ſaid 
et laſt Book it ſeems that . he can- | 
ot not releaſe the Debt, becauſe it is now altered in 
ve Nature, and turned in rem judicatam; though at 
as any Time before Judgment he might have releaſed 
nd it, as both that laſt Book ſaith, and the two pre- 
cu. cedent, temp. Ed. 3. Rich. 2. Yea, in an Action 
be of Account, after Judgment had that the Defen- 
| if WM dant ſhall account, the Releaſe of him ſevered is 
wo a good Diſcharge to the Defendant; as was re- 
"a Wl folved 48 Ed. 3. 14. 15. But this is not a plenary 
ave Judgment, for nothing is recovered thereby; but 
tor another Judgment is to be had after the Account, 
an, which may be againſt the Plaintiff, fo as this 
Tp Releaſe came before any Debt or Duty adjudged. 
ſta- What if the Defendant be had in Execution at 
ebt the Suit of the Executor, who proſecutes it and 
of eſcapeth? Whether may the ſevered Executor 
nay Wl diſcharge the Sheriff or Gaoler by a Releaſe ? I 1 
ds d RT 
By that above it is plain, that if any one of 
and the Executor's Plaintiffs die, the Writ is abated; 
Fre. only where he ſo dying was before ſevered. ' Opi- 
| the nions have been different, as above appears. So 
now WF alſo is it if one of the Defendant's Executors die. Hſu ON 
E. Tea, if the Plaintiff Creditor ſue A. B. and C. as „ E. „ 
„ be Executors, where only A. and B. are Executors, 
d. 3. there by the Death of C. the Writ abates, or falls = 
. of WW to the Ground: Yet A. and B. (as I think) might 
1, 4 Wi Have pleaded in Abatement, that they only were 
Elin Wl Erecutors, trayerſing that C. was not — L 
5 : ut 


bat the Book datk n not wy reſolve. See 46 Ell. 

2 3. fol. 9, 10. ER | n 1 72 
ax. „ A. and above:: micht a * Writ 
againſt, them, and C. ſo if the Writ or Suit had 
been againſt A. only, and he ſo admit it, not 
pleading in Abatement; the Recovery againk 

| him alone is good. 9 ZG: 

21 H. 6. 3. One that is outlawed, or attainted in his own 
„ Perſon, may yet ſue as Executor, becauſe this 
69. 42 'E. 4 Suit is in another's Right, viz. the Teſtator's : But 
3- . “he that is excommunicate; cannot proceed in Suit 
as Executor, becauſe none can converſe with him 
without being excommunicate, as a Book ſays, 
Yet doth not this Excommunication pleaded, abate 
or overthrow: the Suit, but make that the Defen- 
dant may ſtay from anſwering his Suit until the 
Plaintiff be abſolved and age from his EI. 


communication: 5 # 
O H A r. * : 
of the „ Poſſeſſion F Executors, or. their af 
Having. : 


1. What Troll be ſaid F to come to their Hands as to 
charge them. 2. What ſhall be 4 a en or Li 


from them as to excuſe them, 


7 have before conſidered hc Thing 
ſhall come to Executors, and, being come, 
ſhall be Aſſets in their Hands. Now, for that it 


c. l. 3. is ſaid in Reede's Caſe, that an Executor ſhall 


8 or in Reſpect 8 


Goods than thoſe. which come to his Hands after 
his Taking upon him the Charge of the Executor- 
{hip; let us now examine what ſhall be ſaid and 
* accounted ſuch a full and compleat Coming to 
the Hands of Executors, as ſhall make them 
at within the Reach and Charge of Creditors and 
Legatees, viz. for the Payment of Debts and Le- 
un gacies. As touching Debts due to the Teſtator, 
his t hath before been ſhewed, that until Judgment 


Bat and Execution had, they be Not Aſets in the 2 5 | 
it BY Executor's Hands. Now then as touching other 


im Goods or Chattels poſſeſſory, which are of two 
175. g iz. Real and Perſonal, let us put the caſe 
n The Teſtator, at the Time of his Death, hath 
the 2 Stock of Sheep 10 Cumberland, Corn in the 
EI. Barn in Cornwall, Bullocks in .Wales,. fat Oxen 
in Buckinghamſhire, Money, Houſhold-ſtuff and 
Plate in London, a Leaſe for Years in Norfolk, 
and his Executor dwells at Coventry, viz. far from 


either to ſee or ſeiſe upon them? In all the Par- 
ticulars above- mentioned, the Law is all one, ex- 


_ WW cept the Caſe of the Leaſe for Years ; which if it 

as be of Land, (as is moſt uſual) then, becauſe it is Perk. 6. b. 
voin a ſettled and immoveable Thing, the Law doth 

'n th reach to #008 $998 of, the N to put 

ws im in actual Poſſeſſion, (for Poſſeſto eft qua | 
ning dis poſtio until himſelf,” or ſome for him 2 8 

ome, ally enter thereupon. Nor indeed need the Law π?/])ſ 

at it help or ſupply the Want of actual Poſſeſſion in 

* this Caſe, as in the Caſe of Moveables; ſince 

otner 


Land cannot be carried away as Goods. may and 
A. - | | ere- 


all theſe Places; what Kind of Poſſeſſion ſhal! 
the Law. judge this Executor to have. in every - 
of theſe inſtantly upon the Teſtator's Death, and 
before he come where any of the Things be, 
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be taken. For firſt, it muſt be admitted, that 
without the Executor's Laying his Hands actually 


The Office of 


108 | h 
5 therefore is not ſubject to Purloining or Imbezil. Wl p. 
ment, as Moveables are. But if the Leaſe for ha 
Fears were of Tithes, the Executor, though in to 
never ſo remote a Place from them, ſhall be in- Next 
ſtantly upon the ſetting out thereof in actual Poſ- ¶ im 
ſeſſion of them, ſo as he may maintain an Action Ml 4; 
of Treſpaſs againſt any Stranger which ſhall take an. 
the Tithes ſet out, though he nor any for hin tor 
did ever before poſſeſs any of the ſaid Tithes, ot M4 
21 . . came near unto them. But if the Caſe were of dite 
2 Leaſe for Years of a Rectory, conſiſting not ( 
only of Tithes, but alſo of Glebe-Lands, into Ml Fx; 
which Entry may be made, as alſo-Livery of the 
Seiſin in it; then it may perhaps be ſome Que- vou 
ſtion, whether ſuch an actual Poſſeſſion in Tithes cut. 
hall be given by the Law to an Executor ne ma) 
glecting to enter, or not entring into the Glebe Ser. 
Land, And ſo I leave the Conſideration of Chat. We 
tels Real. J pet 
55 Touching things Perſonal, in which the Exe vine 
54 . cutor hath ſuch an actual Poſſeſſion preſently up: vent 
24 4.5 | 1 
a Com. on the Teſtator's Death, as that he may maintain Goo 
32 H. 6 13. an Action of Treſpaſs againſt any Stranger ta. ciall 
145 3:2 king them away, or ſpoiling them, though he nut fe p 
| any for him ever came near them; whether yet Mſn; 
this ſhall be ſuch a Poſſeſſion in the Executors, ſtanc 
and ſuch a Coming of theſe Goods to their Hands, Han 
as to charge them with Payment of Debts ant hall 
Legacies, yea to make their own Goods liable own 
| iünſtead of theſe, is a Point worthy of Conſide- no ſu 
bk --_: - "ration: VVV A 
And, doubtleſs, this throughly ſifted will prove Ming 
2 Caſe miſchievous whether way ſoever the Lav ef ſu 


Houſe a 


and particularly upon the Goods in the m_ 
RE jelds 
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Fields of the Teſlator, whi ther the Executor 
bath reſorted, he ſhall be ſaid ſo in Poſſeſſion as 

in to ſtand liable unto the Creditors, ſo far as they 

n- W extend in Value, though after others purloin or 
„ imbezil them. Now then, if Diſtance of Place 
on Wl ſhall make Difference, where ſhall be the Bound 
ke and Limit of that Niſtance ? And if the Execu- 
im tor may come after a Stranger's Taking or Poſ- 

& ſelling of the Goods, it is miſchievous to Cre- 

'01 Widitors + . | PD 5 
not On the other fide, if it ſhall be laid upon the 
nto Wl Executors to anſwer for all the Goods, whereof 

of Ne Teſtator died poſſeſſed, it will be miſchie- 
ue. vous for them, and deter them from taking Exe- 
hes WM cutorſhip upon them; ſince much Purloining 
ne may be even of Money, Jewels and Goods, by 
be MW Servants and others about the Teſtator, or where 
nat. theſe Things be. I think therefore, that if with- 
act any Fraud, Colluſion, or voluntary Conni- 
re. Wving on the Part of the Executors, they be pre- 
up- vented by others of laying hold on the Teſtator's 
tain Goods, ſo as that they may diſpoſe of them, eſpe- 
ta. cially if it cannot be known by whom they are 
not Wo purloined and imbezilled, or if they be Per- 
yet ons fled or inſolvent; that then they ſhall not 
tors, tand upon their Score, as Goods come to their 
and, Hands, in reſpe& whereof Creditors or Legatees 
and Wſhall draw ſo much from them even out of their 
able Wown Goods, as in other Caſes where they have 
od 
And of this Mind I the rather am, becauſe! 


| find the whole Realm in Parliament taking Notice 
Lav of ſuch Prevention of Executors coming to the ; Hs con! : 
tha Goods of their Teſtator, by the wrongful act and © 
ually Wmbezilment of others, without any Default in 

10 pnemſelves, And in this Caſe the Parliament hath 


given 


— 


; — 5 ; WEN! 2 


F 1 WO - 
4 * * 
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. 
given ſpecial Remedy, viz, that Writs ſhall be 
directed to Sheriffs, to make open Proclamation 


for the Appearance of the Parties delinquent in the 


King's Bench at the Day limited ; and in Default 
thereof they ſhall be attainted there of Felony, 
the Writ being returned, executed, viz, Procla. 
mation made. Put Note, That this Proclama. 
tion is to 'be made two Market-Days, within 
twelve Days next after the Delivery. of the Writ, 


and the laſt Proclamation muſt be fifteen Days 


before. the Day of Appearance. And theſe Pro- 
clamations muſt be made in ſuch Cities (Bo. 
roughs, or Places, (faith the Statute) not expreſ. 
ſing what is meant by the word ſuch, and there. 
fore meaning doubtleſs thoſe in which the Ad 
of Offence is committed. So that if the Fact be 
not committed within the limits of ſome City, 
Borough, or Market-Town, no Remedy is to be 
had by the Statute; for that the Proclamation 
1s to be made upon Market-Days in the Place 
where, c. Now becauſe other Places, even 
ſome Boroughs, viz. Towns ſending Burgeſſe, 
to the Parliament, have no Markets, and 6 
are no Places within the Act. Alſo two Execu 
tors muſt require this Writ; therefore where 
there is but one Executor, no Relief is given by 
this Law, for it is Penal, making it Felony. and 
therefore ſhall not be extended by Equity be- 


| yond the Words. Laſtly, It extends but to the 
Executors of Lords and Perſons of good Degree, 
and only to the treſpaſſing Servants. of ſuch Per- 


ſons, not to other Strangers, purloining the 


Goods. But now who ſhall be ſaid to be Perſons 


| of good Degree, not being Lords, I will not 


much labour to decide, the rather, becauſe l 
have not heard nor read, to my * 


an Executoꝛ. 


think that good Degree muſt Ray either at a 
the Knight, being the Loweſt Dignity, or at a Gen- 


ut kene being e deren Worlhip, us elſewhere | 
vs, ll heed, 200 2006 WO alry We Ls tne 
8 And the ſaid Statute ſeems in ſome ſort to im- 


ply an Opinion this way which I incline to, in 
bin that it expreſſeth his Purloining to be an Impedi- 
ment of the Execution of the Will, whereas if 


* he ] * 
"he the Executors ſhall anſwer and make good to Cre- 
pro. Litors and Legatees out of their own State and 


Bo. Goods, for theſe imbezilled, the Execution of the 
ref. Will is not hindred, but the Executors are dam- 
nified in their own private Value. Yet it may 
aa be faid, on the other fide, that ſome” Things given 
in ſpecie by the Will, ſuch a Piece of Plate, ſuch 


5 a Furniture of a Bed or Chamber, ſuch a Jewel, 
be may be purloined, ſo that the Legatees can never 
tion bave them, and conſequently, the Execution of 
a che Will be hindered, though ſome Recompence 
ven be made by the Executors: But how theſe Le- 
aſſes, YN gatees ſhall recover Recompence in ſuch Caſes, 

4 bor that Legacies are not to be recovered by Suit 
cn. at the Common Law, I mult leave to the Pro- 
here Wl feſſors of the Common or Civil Law to inform 

a by But if the Executor be of ſecret Aſſent to this Im- 
and WM bezilment, whereof even the Forbearance to ſue 
„de- bor the Recovery of the Things, or the Value of 

o the them in Damages, if known where they or the 
Sree Imbezillers be, is a ſhrewd Evidence, or Proof, 
pen then ſhall the Executor be adjudged an Haver of * 


„ of any Aftion brought upon this Statute: But I 


- the them, and ſo ſtand charged as having them: For Rey 


ſons o poſſeſſore babetur qui dolo defiit poſiders. And it | 
1 not n any Caſe the Taker by Prevention from the 


Ex before his Knowledge. (perhaps) of 
[ ecutor, ore his Kno 8 ernaps ) - 
85 tle Teftator's Death, or, at leaſt, before his Poſ- 
_ ſibility 

2 | 
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* 


Vide g. of our Learning touching Bailment. If A. de- 
$28.8 E 
itz. Detin. 


39. 9 E. 
20. 


from them without any Default in them, ſhall they I lu 


ſibility of Repair to the Place where the Goods 
were, to put them in ſure Cuſtody, if, I ſay, ſuch I * 
Actor keep theſe Goods from falling upon the Il * 


Shoulders of the Executor, they ſhall ſurely: fall I 


upon himſelf, and make him chargeable. at the i 2 
Creditor's Suit, as an Erecutor of his own Wrong, if © 


1 Of Goods loft by or gotten from Executors. | fr 
But put we the Caſe ( for thereunto ſhall be our Ml © 


next Step) that Goods come fully into Executon b. 


Poſſeſhon and Hands, but be again loſt or gotten . 


yet ſtand anſwerable out of their own Eſtates for 
them? Surely hereabout two Diſtinctions muſt be 
Se ASL RET. ᷣ T 

The firſt whereof I derive from our Learning 
touching Eſcapes of Perſons taken in Execution 
and impriſoned if ſuch be reſcued by Alien Ene- 


. mies, the Sheriff or Gaoler ſhall not anſwer out 
2wE.4.2,3- of his own Goods for this Debt; otherwiſe, if 


Tce. l. 4. by B. to keep them ſafely, and without any Mo. 
1. 87, 84. ney- t 
Coy, Here, if B, be robbed of then, 


it be done by Subjects, againſt whom Remed 
is to be had by the Courſe of Juſtice: And 
ſhould I think it to be touching Executors, vi, 
That if Enemies 800 (as near the Sea: Coaſt 
may eaſily and often happen) ſhall take away 
Cattel or Goods from an Executor, hereby he 
ſhall be excuſed; contrariwiſe ordinarily, if the 
Ereption or Direption. be by Subjects known 
and thereby actionable. Another Difference 
ſhall think may probably be taken from the Rules 


„ liver Goods to B. to keep as his own, or ge- 
nerally, viz. without any ſpecial Undertaking 


or other valuable Conſideration given for the 


4 a * r LO” 
% ; 


* n 
* Kg» 
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4 ſhall not make Satisfaction to A. for them: And 

ſo if they be ſtoll'n from A Servant or Factor. 
But if they be taken away by a known ITreſ- 
th paſſer, not feloniouſly, ſome Opinion hath been 
© WW that the Keeper ſhall make Recompence, becauſe” 
ß. I de hath Remedy for Recompence, or Satisfaction 
. from the Treſpaſſer. Yet of this later I theuld” 
doubt, becauſe A. himſelf as well as B. may 


ors have this Action for Damages againſt the Treſ- 

5 paſſer. Now an Executor is of the Nature of 

hey ſuch an one, having the Cuſtody of another 

174 Man's Goods; and 1 have ſeen in a Manuſcript 

be entire, the Writ of Treſpaſs by the Executor, ex. 1 6 4e 
| preſſing Goods of the Teſtator in the Cuſtody of ſu exifin 
ing the Executor to be taken from him: I herefore | 
ion MY methinks he ſhould no otherwiſe be charged than 

ne. B. to whom Goods were, as above is ſaid, deli- 

out vered to be kept. For the Executor haply ſhall 

ir have no Benefit or Advantage by the Executor- 

ely chip, all the Goods not ſufficing, perhaps, to pay, 

Debts and Legacies, which is the State we moſt 


think of, viz. where Goods want to pay Debts 
and Legacies; for where there wants not, the Que- 
ſtion needs not be made. Yet a Servant or Fac- 
tor, who hath Wages for his Service, is not there - | | 
by made liable to ſatisfy for things in his Cuſtody. A 


Frag ſtolen, becauſe he hath not for this particular 
ei {-tody any Compenſation. 80 if an Executor, 
ales if perhaps Benefit might accrue to him by the 


Erecutorſnip, as haply the Diſcharge of a Debt 


© owing by himſelf, &c. Other Caſes there be 9 
king oderein the Executor will ſtand more clearly f 
Mo. charged. As if the Teſtator left a Leaſe for 2 
the (ears, Eſtate by Extent, Wardſhip, or other 


Goods, whereto he hath but a deſeaſible Title, 
and they be evicted after his Death: 80 if he left 
Vt 94 1 2 Ship, 


Yer Quære. 


| Leaſe, and made Money thereof towards the 


7 a Ship at Sea with much Goods and Mer: 
ver arriving in Safety: So alſo if he left a Stock 


put a Caſe of more Doubt: What if a Leaſe for 


Ĩ?0o this I muſt anſwer by this Diſtinction, viz. 


a Bond of a hundred Pounds to be forfeited for 


be Office of 


chandiſes, which are drowned in the Return, ne- 


of Sheep tainted with the Rot, which die ſhortly 
after him: In none of theſe three Caſes, doubt. 
leſs ſhall the Loſs fall upon the Executor. But to 


Years come to an Executor ſubje& to a Con- 
dition for Payment of Rent, or a Sum in groſs, 
and the Executor fails in Payment; whether ſhall 
this Loſs fall upon the Executor to be made good 
to Creditors or Legatees out of his own Subſtance, 
or not? | | | 


If the Executor had taken. the Profit of this 
Land fo long as to furniſh him with Money for 
this Payment, or if he had other Goods of his 
Teſtator's in his Hands to ſupply the Payment, 
then it is his Default that the Money is not paid, 
and he muſt bear the Smart thereof, otherwiſe 
not; for he is not bound to make Payment out 
of his own Goods: Yet he is a ſullen and un- 
kind Executor who will not ſo do, when as he 
may repay and ſatisfy himſelf by the Profits 
thereof after. Like Law, if the Executor ſuffer 


not paying of fifty Pounds, having ſufficient in his 
Hands. So alfo of a Recognizance, Statute or 
Judgment, defeaſanced upon Payment of a leſ 
Sum. Yea, I leſs doubt of all theſe Caſes, than 
of the Forfeiture of the Leaſe for Years: Fot 
haply the Execntor had Time to have ſold the 


Payment of Debts; the Omiſſion and Nevled 
whereof may be imputed unto him, as a Default 
juſtly occaſioning Recompence to be by the Laws 

. e 


* 


man Erecutoz 
required from 11 But, perhaps, he may excuſs 
himſelf that he could not find a Chapman Who 
would give him to the Value thereof. Hereunto | 


yet Reaſon can eaſily reply, That it had been 
much better to have {21d 3t it under the Value, than 
to have loſt the whole Value, by e or 
abandoging It toa total F orfeiture. 1 
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CHAP. XL 


How * he” where an Executor, 2 Aſſets, 7s 
chargeable or liable to an Action. 


TAving conſidered what Things ſhall come to 
Executors, and be Aſſets in their Hands 
for the Performance of the Will 3 let us now con- 
fider what Things the Executor is bound to pay, 


Gtisfy, or perform, and where not; where he is 


chargeable and where not; this being admitted?” 


that he hath Ats, vix. ſufficient wherewith to 


perform. 
Here we will conſider of theſe Parts. 


1. Of Debts by Specialty or Record. 2. Of Debts or. 

Duties by Contract without & pectalty, 2. Debts 

_ without _— Contract or Specialty. 4. Covenant 

7 Deed or Specialty. * rongs N Ba the * 
ator. 


Tua Debts by ae which are the 


moſt uſual and common Obligements, it 
will not be impertinent to give a little Light 
touching the Va _ of a Specialty, and the Ex- 
tent 


5 


116 


The Dffice of 5 
tent of it to Executors. The moſt Doubt will 
ariſe upon Bills and ſuch Writings Obligatory 
made, not by Seiveners or Clerks, in common 
Form, but by others otherwiſe, for Haſte, or 
through Simplicity. Thus, long fince we find a 


Writing made by A. to B. Memorandum, that 


I have received of B. ten Pounds, which I 

miſe to pay, Cc. This being ſealed, and deli. 
vered, was held a good Obligation by Brian and 
Catesby. So if the Words had been only, I ſhall 
pay to B. ten Pounds ; whether ſuch Words, or 
the like, as Covenant or Grant to pay, be in the 
Form of a Bill or Bond, or in an Indenture or 
Articles, it is a ſufficient Ground for an Action of 


Debt. And though it ſhould be miſwritten, Vi. 


gint for Vigint, or fitten for fifteen ; yet ſhall it be 


6. 3. 
11. , favourably conſtrued, and held a good Specialty 


of Debt, as hath been reſolved in theſe and the 


. like Caſes, and ſo alfo notwithſtanding falſe 
H. Latin in the Obligation, or the plural Number 


for the ſingular Number, or Words of Repngnan- 


7.14. cy or Non-ſenſe; yet if there be Words whereb 


it appears that A. is a Debtor to B. and it be ſeal 


. ed and delivered, it is a good Writing Obligato 
ry; yea, though it want the Words of Concl 


ſion, viz. InWitneſs whereof, as the Lord Dyer re 


ports to have been reſolved : Although the con- 


trary were held in four ſeveral Kings Times before, 


as our Books ſhew. | 


Now any ſuch Writing Obligatory doth deter- 
mine or drown any Duty by Contra&, becauſe 
Specialty, is of a higher Nature, So as if A. and 
B. do Nan with C. to pay him a hundred 
Pounds for Corn, or other Thing, and after C. take 
ſome Writing Obligatory as aforeſaid of A. now 
by this is B. diſcharged of the Debt, yy 


% * 


cialties to and upon Executors, we muſt know 


| Debts upon Record may fitly be thought of, as 


| fore the Party to whom the Arrearage pertained, 4 1½ 


or but before one Auditor only, it is out of the 1% %% _ f 
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ſtood charged only by the Contract which is ex- 
tinguiſhed by the {aid Specialty. „ 

As for the Extent and Operation of theſe Spe- 


that an Executor doth ſo repreſent the Perſon of 
that Teſtator and is ſo included in him, as that eve - $0 Referra- 
ry Bond or Covenant by the Teſtator made for n e Ane 
Payment of Money, or the like, reacheth to the 2%. 28H 
Erecutor, although he be not named, viz. that . 4 , 
he doth not covenant for, nor bind him and his zz. 10 H 7. 
Executors by expreſs Words, (and yet the Heir 

not named is not bound, though there be never 

ſo great Aſſets or Land deſcend unto him.) 

Now touching Debts upon Record much need _ 
not be ſaid, (except of thoſe by Statute Mee. 
chant :) For to Debts and Damages already re- No Mention 
covered againſt the Teſtator, and to Debts by 1 | ng ne 04s 
Recognizance, the Executor's Liableneſs is ſome- gez gc 


| . : the Bxecutor 
what clear and conſpicuous. Yet other inferior charged. | 


Iſſues forfeited, Fines impoſed by Juſtices at 

Veſim. or at Aſſes, Quarter-Seſſions, Commiſ- 

ſions of Sewers, or Bankrupts, by Stewards in Leets, 

or the like; for all theſe are Debts of Record, 

which Executors ſtand charged withal. So alſo 

it the Teſtator were before Auditors found in 21. 
Arrearages of Account, being a Bailiff or Recei- Ge 
ver; for theſe Auditors are by Statute Judges of anin$ocage 
Record: But if the Account were made only be: e Kat. 5: 


credo. Coo l. - 
Statute, which ſpeaks of Accounts before Auditors HY 
in the plural Number; therefore the Executor not 
chargeable, becauſe Teſtator might wage his Laß 
in thoſe Caſes, not in the former. 1 


"T2 And 


118 5 The Office of 
And whereas Exception was before made of 
a Debt by Statute-Merchant, it was by reaſon 
that the Lord Brook tells us, that if the Conuſor 
in that Caſe be returned dead, no Remedy 
36 H. f. Bry appeareth for the Conuſee to have Execution of 
Seat. Mer. the Goods of the Conuſor, but only of his Lands. 
We If this ſhould be thus, it were a very miſchievous 
Caſe : For many hound in Statutes have no 
Lands, but Leaſes, and Goods of great Value, 
and if by their Death their Goods and Chattels 
mould be fet free from this Statute, and the Cre- 
ditor without Remedy, the Law were defective: 
And it were fo much the more ſtrange in this 
kan: Caſe, becauſe the Statutes of Burwell, and Mercatc- 
| 71bus ſeem to pitch principally upon Goods, and 
to tend unto Aſſurance between Merchants, 
who uſually are not landed Men. But that the 
Law doth give Remedy in ſuch Caſe, as well 
againſt the Goods as Lands of the deceaſed Conu- 
for, appears by the Reſolution of a late Statutc 
made, in what Order and Precedence Statutes 
my to be ſatisfied by Executors, as after we ſhall 


of Debts by Contra? withoit Deed, as Liſs 


parol, &c. 


Ontracts are of divers Kinds, and we will 
begin with thoſe in the Realty as moſt wor 
thy. if therefore one be Leſſee for Years or for 
Lite, without any indenture or Deed, (as he 
4. may be) and, his Rent being behind, he dieth; 
.. now is the Executor liable to the Payment of thi 
Rent withont any 0 for that his Teſts 

tor, if he had been ſued in his Life. time, could 

not have waged his Law. But if the Leſſee for 


Years 
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Years in his Life. time ſell or grant away his Term 


the Aſſignee for his Tenant; yet if the Leſſe 
die, his Executor ſhall not be charged for any 
Rent due after the Death of his Teftator. But 


what if the Leſſee do not alien or afſien his 


% | 
3 5 1 


or Leaſe, although he ſtill lie at the Stake for the . n _ 
Rent to grow due after, until the Leſſor accept 3. 


Term, but die thereof poſſeſſed, and the Execu- p. | 


tor, perceiving the Land not to be worth the * 
Rent, waiveth the ſame, yet the Leſſor will not 


enter thereinto, nor intermeddle therewith, whe- 


ther may he yet charge the Executor with the 
Rent during the Term? I anſwer, that if he have 
Aſſets, that is ſufficient for Payment of this and 


121. 


other Debts, he cannot waive this Leaſe, but ſhall _ 


be tied to anſwer this Rent, though much more 
than the Land is worth; for the Taking of the 


Leaſe is much of the Nature of an Obligation to 


| pay Money. Yet becauſe it is yearly executory, 


the Executor may waive it, in caſe his Teſtator's 
Eftate will not ſupply and bear that Loſs. Bur 


what if there be Aſſets to bear this yearly Loſs for 
ſome Years, but not during the whole Term? I 


think in this caſe the Executor muſt pay the Rent 


ſo long as theſe Aſſets will hold out, and then 


muſt waive the Poſſeſſion, giving Notice to the 
Reverſioner. And this I think he may do well 


with good Counſel, 


5 


enough, notwithſtanding his Occupation of te 
Land divers Years after the Teſtator's Death, be:. 
cauſe that was not voluntary, but as of neceſſity: : 
Yet this I leave as a Qucre, to be well adviſed of _ 
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7 5 Of Contract: perſonal. | 


NX Here the Teſtator might wage his Law, 

there the Action lieth not againſt the 
Executor, as hath been touched: And therefore 
he is not chargeable in an Action of Debt upon a 


4 E. 3. 13 ſimple Contract, as by reaſon of this or that, to 
5 by; his Teſtator; yet, though it were the Inheritance 
<7, mini of Land which was ſold, ſo as the Sale were with. 
_ encquer $0 out Deed, or though by Deed, yet if no Counter- 


Deb. C. part were under the Hand of him to whom the 


Sc.“ Sale was made. And the Cuſtom of London to 


count: ex- the contrary, viz. that an Action of Debt ſhould 

cor for che x - 4 5 

Ong Me be maintained againſt Executors upon. a Contra, 

bs C K. Was held void, at leaſt no good Plea againſt other 
v Tn 


be ges an Creditors, that ſuch a Debt was recovered againſt 
37. by all the Executor, or paid by him; as was towards 


I ſiad in 


m. depor. the later End of the late Queen's Time reſolved, 
| 2 thouzh in the Beginning ot her Time it was a 
16 r d Demurrer. Yea, though ſuch a Debt grew for 
3 El. U. the moſt neceſſary thing, viz. Meat and Drink, 
| Demurrer. Which bindeth even an Infant to Payment, yet 
20 7 . will it not charge the Executor of a Man of full 
E . Age. But this is meant where the Contract was 
29 H. 116% only by Word; for where the Teſtator putteth his 
Con” Seal to any Deed or Writing made upon ſuch 
Hofer or Sale, this is more than a ſimple Contract and 
truſt his taketh from the Vendee his Wager of Law, and 
loſeth' his ſo. chargeth the Executor. But if the Teſtator 


Death” C. (ſeal but unto a Tail or Tally with Scotches, er- 


; f 1 ; 8 ii preſſing a Debt, this is no ſuch Specialty as ſhall 


um be charge Executors. Yet in ſome Caſes without 
n | 
hrs 4 by # Deed. 28 H. 8. Dy. 2. a Slade s Caſc, Co. l. 4. Co. I. go fo 17. Pinchan's Cale 
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any Seal at all, the Executor is chargeable. But 
although no Action of Debt lieth againſt the Ex- 

ecutor upon ſuch a ſimple Contract, yet may the 

Creditor in that Caſe maintain an Action upon 

the Caſe, grounded upon the Aſſumption im- 

plied, though not expreſſed, as now ſtandeth re- 

ſolved by all the Judges of all the Courts at Feſt 

ninſler, though heretofore there hath been much 
Difference of Opinion thereabout. And indeed, 

thus the Executor is charged in Matter for a fim- 

ple Contract, though not in Manner of a Debt; 

but as for Breach of Promiſe, making. Recom- _ 
pence in Damages, inſtead of the Debt. And 
the chief Reaſon for it is, becauſe the Teſtator 2 +14 
could not have waged his Law in this Action up- | 
on the Caſe againſt himſelf, though in Debt he 
might. Where the Teſtator retaineth Servants 

in Husbandry, or otherwiſe, and dieth, there be- 

ing Wages due to theſe ſo retained ; the Executor 

is liable to an Action of Debt for the ſame, by _ 
Reaſon that the Parties were compellable by Sta- H 4 l. 
tute thus to ſerve, and therefore the Teſtator 

could not have waged his Law: But in caſe of 

Servants not compellable, as Waiters or Serving. 292 # + 
Men, as we call them, no Action of Debt liet vizors in 
againſt the Executor for their Wages, though a- 9 
gainſt the Teſtator himſelf it doth; for the Con- 
tract is ſufficient to charge him who made it. See 

of Account after. Wi 


There Executors ſhall be charged, without either Con 
Here a Priſoner oweth Money to a Gaol- 27H HY 5 


tract or Specialty. 
| er or Ke of Priſon for his Diet or 7 
Viguals, and dieth, his Executors ſhall be charge-" 7 * 


able 


=_— The Dice of 
Ne.us-br. able for this Debt, becauſe it is for the Common: if pj 
muſt have wealth to have Priſoners kept, which cannot be ap 
a« without affording them Victuals. Alſo where he 
one hath à Patent or Tally of the Exchequer, to Ml he 

receive Money of ſome Cuſtomer, Receiver, or 

other Officer of the Crown, and delivereth it to 

him, he then having Money of the King's in his 
Hands; if he pay not the ſame, but die, his Ex- il x 
ecutors ſhall ſtand chargeable with the Payment \ 
1.6.4, thereof. So for Arrearages of Account before pa 
b. f. Auditors, if more than one, but this is Debt of Ml 3: 

8b, Clerk Record in Law. | rr Om 
per- 19H. Soif any Lord of free Tenants doth levy Aid IM an 
Not, h of them for the Marriage of his eldeſt Daughter, th. 
32, 33. /#- and he died before ſhe be married, ſhe may r. ve 
Lib. hn. cover this Money by an Action of Debt againſt WM lie 
nn. his Executor; but this is by Virtue of a Statute. Ml co 
There is a Precedent in the Book of Entries, of cor 
an Action of Debt againſt the Executor of an to 
Reg. orig Heir, by which it ſeems that a Man binding him. tai 
, ſelf and his Heirs, and leaving Aſſets, the Heir I Er 
taking the Profit, becomes ſo a Debtor, that his WM we 
Executor ſhall be charged. And in the Regiſter WM ve 
there is a Writ againſt the Executors of the Bil pa. 
Guardian of the Spiritualties of the Archbiſhop Wl fo 
of Tork, for the Debt of B. who died Inteſtate, jur 
and whoſe Goods came to the Hand of the ſaid Po 
Guardian, viz. the Dean of Tork. In Allowance WM Ac 
whereof, there is a Note added of the like Writ {Ml 4 
brought in King R. 2. his Time, and that then a Bil the 
Precedent was alledged of ſuch a Writ in Ring the 
Edw. 2. his Time againſt the Executors of an Or If 
dinary, and that they were enforced to anſwer un. inę 
11 R. 2. 16. to it. So is the Opinion of Trew, in the Time of La 
Fit Erg. Edward the Third. But Ald. oppoſeth him. Allo Wl to 
the Rationalili parte bojorum by Cuſtom . Te 
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Places is » for the Wife and Children Se 3 
againſt the Executor. But no Action of Account 71 Such 


lech againft Executors, except for the King. More 7 5 
hereof, Tit. Wrong ts . 


of Covenants charging Paeidtors; 


WW E ure already touched upon Covenants, Inter An- 
in part, viz. Where they be expreſsly for rz - 
Payment of Money, ſhewing them to be in Law, 4 1. 
Bonds, that is, Writings Obligatory, whereupon 

an Action of Debt may be brought as well as 

Aid an Action of Covenant, thoughy the Words of 

ter, the Deed bear the Sound and 7 of a Co- 

Te venant. Yet in ſome Caſes no Action of Debt ai, H. 
inſt I lieth upon a Covenant to pay Money: As it A. & gan, 
ute, WF covenant that his Executor ſhall within a Year, in Goon: Bay 
cr ſuch a Time, after his Death pay Ten Pounds backs de'rs 
to B. now for that no Action of Debt was main: de Cos 
tainable againſt A. himſelf, it lieth not againſt his ien Pound. 
Executor, but only an Action of Covenant; as ENS 
was held in the late Queen's Time. So if the Co- 50: So ig Fenct's 
venant be conditional, as thus; that if C. do not where wy 
pay to B. Ten Pounds, then A. will pay it; and corenane to 

b alſo, perhaps, if the Covenant be in the Dif. Nabe 
juntive, viz. to do ſuch an Act, or to pay Ten] 3 
Pounds : Now if the A& be not done, yet no ester. 
Action of Debt lieth for the Money, but only an — 


Action of Covenant. But now let us come to , 
the Caſes of meer Covenants, and ſee which C2 & M. Dyer 
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mg or to tay che e Oui 1 Tl out 11 the 15 Bl. in 
Land let, there is little Doubt but the Executor, mw Mop 
to whom the Term cometh, muſt as well as his. 
Teſtator — that Covenant, although he did 


not 


124 The Dffice of 
not covenant for him and his Executors: And IM his 
yet of theſe Caſes Doubt hath been; and touch. ¶ bo! 
1 Bi later, viz, of paying Quit-Rents, divers rec 
Juſtices in Queen Marys Time were of Opinion, be 
that it was a Thing ſo perſonal, that it died with Ml the 
the Perſon, and did not charge the Executors; 8 

nor is there any contrary Opinion expreſſed in Ml in 
the Book. And ſince that Time, viz. towards Cu 
the End of Queen Elizabeth's Reign, in the Adi. con 
r. . 5. la, on of Covenant between the Dean and Canons Ml 
of Vindſor and Hide touching Reparations, at the fel 
firſt, much Opinion was, that only the Perſon WM in! 
covenanting was tied to this Performance; but MW * ! 
after it was reſolved, that that Covenant did run 8 
with the Eſtate, and ſo both Executor and Af. Ker 
| ſignee were bound to Performance. But in that late 
Fette! Caſe it was ſaid by Popham, Chief Juſtice, that if WM Bro 
es ger at. the Covenant had been to do a collateral Ad, the 
Nee . neither the Executor nor the Aſſignee had been ſam 
4 Hu, tied thereby: And therefore where a Leſſee for {911 
Years covenants within ſuch a Time to build 2 eat 
new Houſe upon the Land, and dies before that Lea 
Time expired, I doubt whether the Executor be Sta. 
bound to perform this or not; although it do do 
concern the Land let, ſo as perhaps the Rent or as 
Fine was the leſs, in reſpe& of this Charge of WM”? 
new Structure or Buildings; which is a great Rez Noth 
ſon that the Executor, though not named, ſhould fi 
be tied to the Performance. But if the Cove: WI” © 
nant had been to build a Houſe elſewhere than up- the 
on the Land let, or to do any other collateral . 
Thing, not pertinent to the Land let; it is clear en 
the Executors were not bound to perform it. And Teſt 
yet in thoſe Caſes, if there were a Breach or ſtio 
Non-performance in the Teſtator's Life-time, 2 
that the Time of Performance was expired 49 5 Vhe 


nan Executoz. 
4 his Death, then it is clear the Executors were 
n bound to yield Recompence by way of Damages B. 23 H.8. 
n recoverable in an Action of Covenant, as both There vas 
u, Ml Shelly and Fitzberbert agreed: And fo alſo did e 
un the Lord Popham agree in the ſaid Caſe of Hide, veon the 
rs; Ml a5 1 find in my own Report of that Caſe ; though HT 
in MW in the Lord Coke, reporting only the Point in fend of 
4; Wl Queſtion, that be not mentioned. Now let us Open.“ 
a; Wl conſider of the Caſe where there is no expreſs 1 
ns WM Covenant at all, fo much as for the Leſſor him- 
he ſelf, but only a Covenant implied, or Covenant 
Cn in Law, as we call it. As if Leſſee for Life make 
vir BY 2 Leaſe for Years, and die within the Term, ſo 
un s the Leſſee is evicted by him in Reverſion and 48. & 
af. Kemainder. In this Caſe it was reſolved in the 8 
dat late Queen's Time by three Jugdes, viz. Valſb, EB. 
tif unn and Dyer, that by this Covenant in Law ae 
\& che Executors were not chargeable; and in the ran 
een ſame Caſe the Lord Dyer ſets down another Re- — 
for WM ſolution after to the ſame Effect. But Maſter Ser- 
1 z beant Bendloe reporting this later Caſe to be of a 
hat Leaſe made by Tenant in Tail, viz. before the 
be WM Statute of 32 H. 8. or not warrantable by it, ſets 
do down the Opinion contrarily, viz. that the Action . »2 E. 
of vas maintainable againſt the Executors. This ork, 
of may ſerve for Inſtance, the like being in any Winter.“ 
other Caſe where the Leſſor hath not a good and 
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old a firm Title, but perhaps ſubject to a Condition, 
we Nor other Eviction, ſo as the Leſſee cannot enjoy 
up- the Land according to his Leaſe. 
ena But this muſt be ſo underſtood, that no Evic- 
lea tion or Breach of Covenant is in the Life of the 
and Teſtator himſelf; for if that be, there is no Qne- 
or ſtion but the Executor ſtands chargeable ; and 


therefore if one make a Leaſe of Land by Deed 
vherein he hath nothing, this Covenant is per- 


haps 
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upon his Per 


. 41 4A. . 


Eire Er. Party at whoſe Suit the Execution was, be it 


Co. lib, 9. 
1. 78. a. 


die before an Action of Covenant brought, it will 
be maintainable againſt his Executor, though no 
expreſs Covenant. This is uſeful to be knoun, 


without expreſs Covenant, and the Executors al- 


A Lthough Executors do repreſent the Perſon 


ritur cum perſona, So if a Sheriff, Gaoler « 


Aion lieth againſt his Executor for the land 


The Office of | 
haps preſently broken and though the Leſſo IM A 


though in theſe Days there be few Leaſes ſo. made, 


ſo named. And where there is a ſpecial Cove 
nant in expreſs Words, it doth quality the Cove- 
nant implied ; ſo as although Words of Demiſe 
and Grant tie the Leſſor to a general Warranty 
of the Title. againſt all Men, yet it being after 
covenanted that the Leſſee ſhall enjoy againſt 
the Leſſor and his Heirs, or againſt all claiming 
under him or his Anceſtors: Now no Eviction by, 
or under any other Title, giveth Cauſe of Action, 
or bindeth the Leſſor or his Executor to make 
Recompence. YA 


Of Wrongs | by Teftators, and whether Executors t 
55 liable to Amends. e | 


{ \ of their Teſtators; yet if the Teſtator com 
mit any Trelpals upon the Goods of another, or 
on or Lands, no Action lieth fr 
this againſt the Executor; for Actio perſonalis me 


Keeper of Priſon, ſuffer one in Execution fit 
Debt or Damages to eſcape; though hereby thx 


titled to an Action, viz. An Action upon the 
Caſe, againſt ſuch Officer by the Comma 
Law, and by Statute an Action of Debt; yet 
if he ſo during die, for that ſuch Sufferanc 
was a Wrong of the Nature of a Treſpaſs, 


+ 


or And upon the ſame Reaſon, as I preſume, if. one 
vill carry away his Corn and Hay, without ſetting 
no out the Tenth, although the treble Value be re- 
wn, coverable againſt him in an Action of Debt; yet 
ade, it he die before ſuch Recovery, the Action is gone, 
al- and lieth not againſt his Executor; no, not al- 
we WM though the Teſtator were a Leſſee for Years, fo 
ove as his Eſtate come to his Executor. Sb 
miſe il Like Law in other Penal Statutes: As, for Ar- 
ty reſting one at the Suit of J. S. without his Pri- 
fer Ml vity or Aſſent; or for not appearing as a Wit. 

eh being ſerved with a Subpena, and havin 
ning N tendered, and many like; yea, if a Leſ- 

ſee for Years commit Waſte and die, no Acti- 
tion, on lieth againſt the Executor for this Waſte. For 
nake all theſe Caſes are within the Rule of Adio per- 
ſonalis moritur cum perſona, And many other like 
Caſes might be put, but theſe may ſuffice. Yet 
il a Parſon, Vicar, or other Spiritual or Ecclefia- 
ſtical Perſon, do ſuffer a Ruin or Decay of the 
Houſes or Buildings upon his ſuch Spiritual Bene- 
fice or Promotion, and dieth, his Executors are 
liable, by the Spiritual or Eccleſiaſtical Law, to 
the Repairing of ſuch Spoil or Decay. And be- 
cavſe ſome uſed fraudulently to grant away their 
Goods, fo as nothing ſhall be left to their Exe- 
cutors; it was enacted temp. Elizabethe, that ſuch 
Grantees of - Goods ſhould be liable to the Suc- 13 El. c. 16. 
ceſſors Suit for theſe Dilapidations, as if they 
were Executors. : „„ 
As for one other Caſe of this Nature, vix. 
Where. an Executor waſteth the Goods of his 
Teftator, or an Adminiſtrator the Gands of his 
Inteſtate, and dieth, whether his Executor be 
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the Reader to that Place where I ſhall treat of 
ſuch Waſting or Devaſtation by Executors. 

 _ Unto this Head, not unfitly, may be referred 
what before is ſaid of Actions againſt the Execy. 
tors of the Debtor's Heir, and the Executors of 
the Ordinary; for the Specialty binding to Pay- 
ment, reacheth not to any of theſe : But becauſe 
their Teſtators ſhould have paid theſe Debts with 
the Goods or Profits of the Lands of the Debtor, 
and did not, but retained them to themſelves, 
therefore for this, as a Wrong, are they ſuable, 
as I take it. So alſo by the ſame Reaſon are the 
Executors of an Adminiſtrator chargeable, where 
he did neither pay the Debts, nor leave the 
Goods to the next Adminiſtrator, bat otherwiſe 
diſpoſed of them, Yet an Executor is not charge. 
able in an Action of Detinue, nor of Account, 
(except to the King) for the Teſtator's detaining, 
8. and not paying or anſwering Things received, or 
under his Charge. | | | 
And the Reaſon why, after Account made be- 


count before fore Auditors, and the Bailiff or Receiver be found 


in Arrearages and die, that in this Caſe his Exe 
cutor is chargeable, is, becauſe the Auditors are 


made Judges by the Statute Neſim. 2. cap. 11. 6 


this Arrearage which they have judged, is a Debt 
by Record. * * 

But if the Caſe be put on the other Side, vx. 
that the Bailiff or Receiver have found in Sur 


plwuſage upon his Account, viz. that he hath laid 


out more in his Lord's or Mafter's Buſineſs than 
his Receipts amounted unto, and then his Lord or 
Maſter dieth ; now ſhall not he have any Action 
againſt the Executors for the Surpluſage, becauſe 
- It is out of the Purview of the ſaid Statute. 
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Tpments of Debts aud Legacies, ſo as to 225 4 
ie or ebe of their own ar 


F W E ove gone T igh's at | Aiſpareied t the 
two firſt propoſed. Parts, viz. 1. Touch- 


re their Being. 2. Their Having, and the Manner 
he Wl of their Having. We, come now to the third 
aſe Part, viz. Their Doing or Diſpoſing of the 1 eſta- 
ge tors Eſtate, 

nt, Now this conſiſts principal} in the iſſuing of 
Money, though partly alſo in elivering or aſſent- 
ing to the Execution of Legacies, not being Mo- 
ney, but other Goods or Chattels bequeathed. 


be Wl Money is to be iſſued by Executors tour habe 
und Wl ordinarily, FRO 
Ele About the Funeral of the Teſtatot, Mg hs 
are About provin his Will. R = Ty 
. fo In paying of Debts. 1 


In paying and ſatisfying of Cates degli 
As for the firſt, Burials be as of Neceſſity for 


vn uo Reſt pet 'viz. 1. Of Charity to the Dead, 
Sur- bat he may be © Chriſtianly and ſeemly interred. 
laid . To prevent and avoid Annoy ance tothe Living, 


rho by the very View of the dead Carcaſe would 


cd of Noth be affrighted,.. and within a few Days dif- 
mw ated at the Noſe. . We know that under the 


ae and to need purifying: Nor can we 
ily forget what the Wſters « 0 Taran ſaid to 
our 


Al 


he WH ing the Being of Executors and the Manner of 


aw the Touching of a dead Carcaſe made a Man 


f 

1 

| 
[| 
1 
1 

| 


© pap} 
3 


430 The Office of 

our Saviour touching their Brother, when he had h 
been dead three or four Days, viz. That the Ta- l 
king of him then out of his Grave, muſt needs J 
bring a noiſome Savour. Hereabout therefore Nc 
ſome Experience is neceſſary, and that not only P 
for Fees to be paid, which in London amounts to 0 

a conſiderablc Sum, eſpecially for ſuch as are to G 
be buried within the Church, but alſo otherwiſe, C. 
ix. for the Pall or Hearſe-Cloth, the Ringing, th 
Se. As for Feaſting and Banqueting, it ſeems ba 
not to be congruent to the Sadneſs and Doleful- IM De 
neſs of the Action in Hand. But howſoever that ga 
be, yet where the Teſtator leaves not ſufficient | 
Goods to pay his Debts, Feſtival Expence is to bu 
be forborn, except the Executor will out of _ 
W 
pay 
the 
tore. 
capi 

ter 


Kindneſs bear it with his own Purſe, for dead 
3 Debtors muſt not feaſt to make their living Cre. 
3 | ditors fat. I mentioned a conſiderable Amount 


action be not either 1 
rouſly exceſſive : So alſo 
trary to the Canon made 


naries, and their Scribes, Regil 
limited. And it is ſtrange, 


have been tranſgreſſed, the rather, for that lo 
before, in the Time of K. Edw. 3. by an Act of 
Parliament it 1s provided, that the King's Juſti- 

| at the King's Suit, as at the 
Party's grieved, enquire after ſuch Oppreſſions 
or Extortions, for ſo they be called; yea, St. 
Germ. who was no Stranger to the Civil and [ 
Canon Law, as appears by his Book, faith, that p. e Sw 
the Ordinary ought to take nothing for the Pro- “ 45. 10. 
bate, if the Goods ſuffice not for Funeral and 
ans only that Conſcience is a- 


ces ſhould, as we 


Debts; but he me 


| gainſt it. 8 
Now we come 


Thus ; 


Debts of, or upon Record ; 


—ͤ—ũ—V — 


an Executos. 


They are of theſe three Sorts 


Or Debts by Specialty; 


Or Debts without Specialty. 
The Debts upon Record may 
into four Sorts or Kinds, viz. | 
Debts to the King or the Crown. | 
Debts by Judgment or Recovery in ſome 
burt of Record. a 7 
Debts of Recognizance. 
Debts by Statute-Staple, or 
Amongſt theſe, the Debts of the Crown are 

0 have the firſt Place of P 


7 


ky 


K 43 


to the third Occaſion of Dif- 
burſement, viz. Paytnent of Debts, which is the 
main Part of our Buſineſs: We have before ſeen 
what Debts lie upon Executors, having Aſſets to 
pay them; we are now to fee in what Order 
they muſt pay them, as well ut ſont fidi diſpenſa- 
tores, as for their own Indempnity, ue quid res ſua 
capiat detrimentz. To put our ſelves into the bet- 
ter Order or Method of handling theſe Things, 
we will ſort our Debts into their ſeveral Kinds. 


„ viz. either 


gtatute Miete hant: 


cedence; 0 


n n 
— 2 — 2 . 


ng 13 Ed. 3. a 
O 


be again divided 


£ * N — 
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M. ZZ» + o 
34 Elix. the 
Lady Wal- 
fingham's 


om. Ban. 


Tr. 39 El. 


Lib. 1. 


21 E. 4 21, 


. So muſt of any Subject, is to be underſtood only of Debts 


The Dice of 
there be not come to the Executor Goods of 
greater Value than will ſuffice for the Satisfaction 
of theſe, he is not to pay any Debt to a Subject; 
and if he be ſued for any ſuch, he may plead in 
Bar of this Suit that his Teſtator died thus much 
indebted to the King, ſhewing how, Ec. and that 
he hath not Goods ſurmounting the Value of that 
Debt. Or, if the Subjects Purſuit be not ſo by 
Way of Action, as that the Executor hath Day 
in Court to plead, but be by Way of ſuing Ex. 
ecution, as upon Statute- Merchant or Staple, then 
is the Executor put to his Audita Querela, where- 
in he muſt ſet forth this Matter. And there is 


8 before any Subjects, viz. for that the 


4468 


nan Executoꝛ. 


there may be Sums of Money due to the King 


5 upon Wood ſales, or Sales ot Tin, or other his 
I Minerals, for which no Specialty is given; ſo 
cn alſo for Amercements in his Courts- Baron, or 
8 Courts of his Honours, which be not Courts of 
5 Record; the like of Fines for Copyhold Eſtates 
b there; ſo of the Money for which Strays within the 
* King's Manors or Liberties are fold. Alſo, as the Law 
Fo, hath lately been taken and ruled in the Exchequer, 
5 even Debts by Contract due to any Subject, are 
RY by his Outlawry or Attainder, forfeitable to the 
e is I Crown. Yet neither theſe, nor thoſe due to ſuch 
ie Perſon outlawed or attainted by Bond, Bill, or for 
the Arrearage of Rent upon Leaſe, are, or can be any 


Debt of Record, until Office thereupon found ; for 
althongh the Outlawry or Attainder be upon Re- 
; by cord, yet doth it not appear by any Record, before 

Office found, that any ſuch Debt was due to the Per- 
Tres WY ſon outlawed or attainted. Thus are not theſe Debts 
they [MW de the Crown to have Priority of Payment be- 
4 for fore the Subject's Debts, though the King's Debts 
ouch: of Record are ſo to have. So that if a Subject 
they MI fo whom the Teſtator was indebted by Specialty 


ture as A Statute-Staple. To this I anſwer, that 


164: 


un ſue for this Debt, the Executor muſt plead, that 1 mug 


ick to be Teſtator died indebted thus much to the King 


ad rhe 
ecord in 


be n by Record, more than which he left not Goods cram, as 
rio te ſatisfy, if the Truth of the Caſe be ſo for if de Cn 
e Debt there be ſufficient to ſatisfy both, then the Sub- % 


" Debts je& Creditor is not to ſtay for his Debt till the +» 4.33 
King's Debt be levied. And if the Subject Cre- Bur it tu- 


of . : hat 
4 have MY ditor ſue Execution upon a Statute ſo that the f, bia 
| ſince Executor hath no' Day 'in Court to plead this 3 
” ke bebt to the King, then is the Executor put to wr, 3 


es taken 


ame Na 
tur 


an Audita Querela, wherein he muſt ſet forth that 724094... 
Matter, and ſo provide for his own Indempnity. # 3» Ker 
K 3 But 


But what ſhall we ſay of Arrearages of Rent due 


- know it hath been otherwiſe done of late in the 


Law, though unknown to the Lord Dyer. Now 


be either in the Court of Exchequer, or to the 


ment, ſo as to make any certain Nebt upon Re- 


other Debt, and the Crown have not yet re 


The Office of 1 


to the King? Surely, where it is a Fee: farm Rent, 
or other Rent of Inheritance, I fee not how it 
can come under the Title of Debt, ſince for it 


no Action of Debt is maintainable ſo long as 


the State continueth in him to whom it grew 


due; and 1 find that the Lord Dyer, M. 14 Eliz. 
ſaid, that the King could but only diſtrain for 


his Rents, and not otherwiſe levy them of Lands 
and Goods; and that the King by his Preroga- 
tive may diſtrain in any other Lands of his Te. 
nant, our Books tell us, but no more. Yet I 


Exchequer, which if it have been the ancient and 
frequent Uſe of the Exchequer, it will ſtand as 


Rent upon a Leaſe for Years differeth from the 
other, ſince for the Arrears thereof an Action ol 
Debt Heth. But how can either of theſe be 
Debts of Record when the not Payment may 


Receiver general or particular? And how then 
can there be any certain Record of the not Pay. 


cord? 'We know Statutes have been 'made to 
make the Lands of Receivers ſubje& to Sale, for 
Satisfaction to. the Crown; and beſides that, 
ſome ancient Patents direct the Payment «d 
Fee-farms-into the Hands of Sheriffs. The Stat. 
of Weſtm. 1. cap. 19. provides Remedy for the 
King againft Sheriffs not anſwering the Debts of 
the Crown by them received; ſo as the Kings 
Farmer or Debtor may have paid his Rent, ot 


ceived it. Of Fines and Amerciaments in the 


King! 


an Executo.— 
they are Debts of Record. 


well to handle Things by Parts, as I would; for 
another for Precedency, as that they muſt of 


with the other, and conteſt one 


lity to find out that which may concern him in 
Conſidering how it ſhall ſtand between one Judg- 


ments and Statutes or Recognizances. Wan 
How between Recognizances and Statutes, Fourth- 


Fifthly, How between one Statute and another. 


Adding to each ſome Obſervations incident. 


Judgments. or Debts recovered againſt the Teſta- 
tor to have Priority or Precedency in Payment, 
as being of an higher Nature or more Dignity 
than any other; for that Statutes and Recogni- 
zances, though they make Debts upon Record. 
yet are they begotten but by voluntary Conſent 


hath been a Courſe and Work of Juſtice againſt 
this in a Court of Juſtice, and the Records ot 


K 4 


— 
©, 


' Kings Court of Recon, ber i no bade be 
Come we now to the L -bts of Subjects, and N 


firſt thoſe of Record. Touching which I ſhall 
not be able to hold ſo; good a Method,;and fo - 


ly, How between one-Recognizance and another. 5 


125 


* 
* 
— 
£ 


CY », 


Neceſſity thereabout conflict. and interplead one 73x 5 
other: Yet, for the Reader s better Eaſe. and Abi 


his particular Caſe, I will, in the beſt Sort I, can, 
and place them in ſeveral. Rooms or Stations, Firſt. 


ment and another, had either againſt the Execu. 
tor or Teſtator. Secondly, How between Judg- - 


ſuch Judgments are entred in Publick Rolls, not | 
kept or carried in Pockets or Boxes, a8 aa e 


7 * 5 4 . £ 
. = 4 72 - _ N * % 
he a SK 8 . — : 
— r 6 Yew % „ 


Now, next to the Debts of the Crown, are 


of parties; whereas in every Judgment there 
the Will of the Defendant. as is preſumed, and 


7 
5 as "Y 
n , * 


„ 


wet themſelves; being ſued or purſued for other Debtz, 
_ me Juds- is the fame: before delivered touching Debts upon 


- Viae 12 Hl. may | 
7. Kel. cutor may 


Cos. 4.75%. Or ſet forth the Judgment upon the Suit in the 


n 2 3 
1 as ” 
* 


n r 
N =P _ — u 1 — ” . f 
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Son and until Inrollment Recognizances are. There. 
and C/ fore Executors muſt take heed that Judgments 
' on GELS _—y FRY hs a . 12 : 

and Bales, againſt their Teſtators, (before Debts" any other 
295.4 Way) if they have not ſufficient for both, be firk 


circiter. 


Yea, cho' a ſatisfied; leſt they draw the Burthen of this Debt 
; r-_ of | ö 3 
ror by che upon their own Backs. Now their Way to help 


menr, yer f | 

ſutlering Record to the Crown, viz. by Plea, where they 
be executed, may plead, as in Scire facias upon a Recopni- 
his om * zance, or Suit upon Bond; and by Audita One 
Keadand rela, where they cannot plead, as when Executi. 


lac's Cale on is ſued upon a Statute.” And if they had no | 
Far fo held Warning in the Scire faciat, but upon Nibil re- | 
% turned the e og paſſed, there alſo the Exe. \ 
relieved by Audita Querela; becauſe 1 

25. roſlike there was no Default in him that he'did not plead, / | 
10 f.. Scire facias. Nor will it be any Plea for the Cre. 0 
incer u. ditor by Stat. to ſay, that his Statute was acknoy- b 
Ynſy, edged before the Judgment, and ſo is more an. 1 
34 eve cient; for a later or more puiſne Judgment is to U 
be preferred before a Statute in Time precedent. Wy ct 

But if this Judgment be ſatisfied, and is only kept th 

on foot to Wrong other Creditors, or if there be E: 


any Defeaſance of the Judgment yet in Force, B. 

then the judgment will not avail to keep off fre 

other Creditors from their Debts. And thus much C. 
touching Debts by Judgment, viz. how they ot} 

g. L Ns. ſtand in Priority before other Debts by Statute CG 
80. 5 feld Or Recognizance. Now to ſee how they ſtand the 
in 5 © among themſelves, let this be obſerved, viz. That zan 
in the Scire between one 3 and another had againſt BWW tou 
Lan the Teſtator, Precedency or Priority of Time 1 mee 
aint Bles not material; but he which firſt ſueth Execution, ſam 
muſt be preferred, and before any Execution . ther 


ſuech 


an Executoꝛ. 
ſued, it is at the Election of the Executor to pay 
whom he will firſt : Lea, if each bring a Scre 
facias upon his Judgment, the Executor may yet 
confeſs the Action of which he will firſt, not- 
withſtanding the Scire facias was brought by the 
one before the other. In this Scire facias the De- 
fendant may plead generally, that he hath fully 
adminiſtred before the Scire facias brought, with- 
out ſhewing that he did adminiſter in Payment 
of Debts of as high Nature; yet that muſt be 
. proved upon the Evidence, elſe the Trial will fall 
| out againſt the Executor. Thus have I delivered 
0 the moſt- material Things, in my Apprehenſion, 
I touching Debts by Judgment: Yet thereabout I 
e. will add, for the better Information of the Reader 
ſe not ſtudied in the Law, theſe few Things. Firſt, 
d, WI That what hath been Taid, 1s only to' be under- 
ſtood of Judgments againſt the Teſtator, and not 
| of any againſt the Executor himſelf ; for of thoſe, 


Teftator's Death, we ſhall ſpeak after. Secondly, . . 
What is ſaid of the Teſtator, in Caſe of an Ex-. 
I cutor immediate, is likewiſe to be underſtood of - 
the Teſtator's Teſtator, in Caſe of Executor of an 

B. makes C. Executor, there the Goods which came Arreirages 
from, or were left by A. be not in the Hands of begere Au- 


out Suit, 


other ſide, are the Goods of B. in the Hands of for the Fa- 


the like is to be underſtood of Statutes, Recogni- che an. 
zances and Bonds, as elſewhere is ſomewhat iron by 
touched; "Thirdly, Recoveries or Judgments by Judemeu 
meer Confeſſion, without Defence, are yet of the 10 N,, 
ſame Nature, and to have the ſame Reſpect, as o- 4 
ther Recoveries upon Trial or otherwiſe : For 


though 


| 


being but Debts of Specialty at the Time of the + mo” 


Executor: For where A. makes B. Executor, and E. 4 1 


C. liable to Judgment had againſt B. nor, on the i955 with- 


C. ſubje& to the Judgment had againſt 4. And chard by 
of rhe Au- 


Ar, : _— 
_ _ | _—_— 
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though they may ſeem to be but of the Nature of 
Recognizances, which be debita recognita.z yet do 
they differ from them, in. that here a Debt is de- 

manded by a Declaration which is intended true, 
and that therefore the Defendant cannot deny it 

| but in caſe of a Recognizance it is not ſo; for 
there uſually no Action is entred, nor Debt de- 
manded. Fourthly, The foreſhewed Reſpect to 
Debts by Judgment is not to be incloſed within 
MVeſtminſter- Hall, and be reſtrained to the four 
Courts there, but may, and muſt extend it ſelf to 
Judgments in other Courts of Record, vi. in Ci 
ties and Towns corporate, having Power by 
Charter or Preſcription to hold Plea of Debt 
above Forty Shillings, as in London, Oxford, &c. 
For although their Execution cannot be had of 
any other Goods than ſuch as be within the ]u- 
rTłiſdiction of that Court; yet if the Record be re- 
moved into the Chancery hy Certiorari, and thence 

Quere of by Mittinms into one of the Benches, ſo Execu. 

Judgment tion may be had upon any Goods in ng een 


2 annaky of England. Fifthly, in caſe where the Teſts- 


ages Aer. tor was bound in a Recognizance, and a Scire fa 
cias brought againſt him, and thereupon Judgment 
given; although this Judgment be not, quod rec 
peret, as in caſe of Actions of Debt, but quod habet 


executionem ; yet ſince Execution is the Life, Fruit i 


and Effect of all Judgments, this may no well 


Of Recngnizances and Statutes. 


| Na unto Debts by Judgment are thoſe by 
| Statute or Recognizance to be regarded by 
the Executor. And becauſe I find no Difference 


of Frierity or Frecedency between theſe * 6 


© tri. rg rg k W 


therefore rank them together: Yet one Reafon of 
Preferment given to Judgment before Statutes. 

in Harriſon's Caſe, viz.. that the one remains 4 
Record upon a Roll in the King's Court; where-. 

as the other being carried in the Pocket of the 

Conuſee is more private; this I ſay, ſhould give ._ 
Priority alſo to Recognizances before Statutes; 


| As alſo another Reaſon, for that Statutes are not 
| properly Records, but Obligations recorded; 

; WH yet do 1 not find that this makes a Difference for 

) Priority of Payment. And indeed the Stat. is 

b the more expedite Remedy 7 ſince . 

7 Execution may be taken out without a Scire 

t facias or other Suit, which cannot be in the Caſe 

c. of a Recognizance: For there, if a Year be paſt 
after the Acknowledgment, no Execution can be 

u ſned out againſt the Party himſelf acknowledg- 

e ing it, without a Scire facias firſt ſued out againſt W. 
ce him; and if he be dead, then though the Year be 

1 not paſt, yet muſt a Scire facias be ſued, and 

ty WW thereupon the Executor Defendant may plead 
ta- ſome Plea to hold off the Execution for a Time, , 
js WH But, this notwithſtanding, the Executor may ſa- 


ent WW tisfy the Recognizance before the Statute, at leaſt recore Sie 


if he do it before Execution ſued thereupon ; for gr fre 
eat BN they ſtanding in equal Degree, it is at his Electi- tarily, bur ie 
mit on to give Precefency and Preferment to whe-. wric of Ex- 
yell ther he will. Neither is it material which of * 80. 


them were firſt or more ancient; nor between 

one Statute and another doth the Time or Anti- 

| quity give any Advantage as touching the Goods, 

though as touching the Lands of the Conuſor it 

doth; but as for his Goods in the Hands of his 

Executor, whoſoever firſt getteth hold of them by 

his Execution, ſhall have the Preferment. And 

before ſuing of Execution, the Executor may 1 1 
5 re- 


an Exetutoꝛ. 1 


5 | 


| 
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Precedence or Preferment to whom he will. But 
now ſome may object, that there is no Courſe nor 

Writ of Execution for any ſuch Conuſee againſt 
the Executor; and if fo, then Statutes-Merchant 
and of the Staple are in vain ſpoken of, and it 

Bro-No- 294: is true that Maſter Brook, after Chief Juſtice of 

$4.44. the Common Pleas, in his new Caſe, profeſſeth, 
that he knew not any Remedy for the Creditor 

out of the Goods of the Conuſor after his Death. 

But if this ſhould be ſo, the Law were very de- 

fective, ſince the Subſtance of many, eſpecially 

of Merchants, for and among whom the Statute- 

Nu. %. Merchant was provided, conſiſteth uſually more 

El. Kot. 119. in Goods than Lands: Beſides, the Plea of Harri- 

ſon, Adminiſtrator of the Goods of Sidney, in Bar 
of Green's Action of Debt upon an Obligation, 
viz. that the Inteſtate ſtood bound in a Statute- 
Staple to F. S. and Green's Reply thereunto, that 
there were Indentures of Dene, no Cove- 
nant whereof was broken, and the Reſolution of 
the Judges, that the ſaid Matter in the Replica. 
tion was good to avoid the Defendant's Plea, all 

P. 32. El. this, I ſay, (and the Reſolution of the Judges of 

. the Common Pleas in that Caſe, and in the Caſe 

between Pemberton and Barram, as alſo in the 
King's Bench by > jon and the reſt of the Judges, 

that Executors muſt ſatisfy Judgments before Sta- 
tutes, and Statutes before Obligations) had been 
idle, and favouring of groſs Ignorance, if no E:- 
ecution at all could be had againſt the Executor 

ol him bound in a Statute; and then ſhould Gren 
have demurred upon the Plea of Harriſon, and 

see co. l. 3. need not to have pleaded that other Matter: But 
en agzint none of the Judges or Serjeants ever conceited any 

Adson Sa. ſuch Matter. That which there was replied, uz. 
| nice. $e- that the Statute was not forfeited, is here to be 

maine $Caits . . remem- 


he 
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remembred as good Matter both againſt Statutes 7, , 
and Recognizances; and that whether the Re. ſatisfied, 
cognizance have a Defeaſance, or à Condition diehzged. 
not broken, ſo that the Recognizance is not for- 

feited. In none of theſe Caſes is the Executor 

hindred from Payment of Debts by Specialty, nor 

can he be juſtified or excuſed if by Colour thereof 
he refuſe ſo to do: And indeed elſe might Cre- 

ditors be exceedingly defrauded by Recognizances 

for the Peace, and of Good Behaviour, &c. and 

. ſo by Statutes for performing Covenants touch- 

ing the enjoying of Lands, if theſe ſhould keep 

: off the Payment of Debts; and yet themſelves 

- perhaps never be forfeited, nor the Sums become 


r payable. 

l, | 7 | | ' 

1 1 Of Debts by Specialty. 

it | | | ; ; | s j 

e· OW come we to Debts due by Specialty 

of N viz. Bond or Bill, (of which Nature the 

2. greateſt Number of Debts are.) Let us then ſee | 
all what Courſe the Executor muſt or may hold for | 


Satisfaction of theſe, admitting that the Teſtator 
ſtood not indebted to any Record, or that no 
Forſeiture is of any ſuch Debt, or that there be 
Goods in the Executor's Hands above the A- 
mount of ſuch Debts by Record. This, I ſay, 
dato, then according to the Rule, Proximus quiſ- 
ve ſibi, the Executor may firſt ſatisfy himſelf of 
uch Debts as the Teſtator by Specialty owed 
him: For ſuch Debts are not releaſed by the Cre- 
ditors Taking upen him to be Executor to the 
Debtor; though, on the other ſide, if the Cre- 
ditor make his Debtor Executor, this is a Releaſe n 
of the Debt. Although it be given out or com- ay 
monly ſpoken in the Genera], that-an Executor 
I may 


Wa; SBP mea es, ar en nn rod >” 


142 


Teſtator were indebted to other Men 
Statute, Judgment or Recognizance, and to him 


may firft pay himſelf, yet it is to be underſivol | 
with this Caution or Condition, viz. That the 


. ecutor hath Power to pay B. his whole Debt, and 
to leave 4. altogether unpayed any Part of his 


ther of them he will, ſo as the other may loſe 


den can a 


Debt to him be of equal Height or Dignity with 
the Debts to others, according to the Rule, I 
quali jure, melior eft conditio paſidentis: * if his 
y any 


whom he maketh Executor only by Bond or 
other Specialty; then may he not firſt pay him- 
ſelf, that is, by paying of himſelf leave them un- 

aid whoſe Debts are of an higher Nature; but 
if there be ſufficient for Satisfaction both to them 
and himſelf, then is it not material which he firſt 
payed, Now touching the Debts to other Men, 
the Executor hath Power to give Preferment in 
Payment to whom he will: 80 that if the Te. 
ſtator left but 100 1. being indebted to A. 100 . 
and to B. 100 J. by ſeveral Obligations; the Er. 


Debt, ſo as he have not commenced any Suit be- 
fore Payment to B. But yet herein this Diffe- 
rence is to be taken and obſerved by Executors, 
that if the Time of Payment upon the Bond of 
B. were not come at the Time of the Teſtators 
Death, then may not the Executors, before the 
Money to B. become payable, pay him, and 
leave A. unpaid, whoſe Money was preſently 
due. Yet if A. forbear to demand or ſue for his 
Debt till the Debt of B. become alſo payable; 
then is it at the Will of the Executor to pay whe 


his whole Debt, if the Goods will not ſuffice to is tc 
pay both. What if A. have only by Word de. ver 
manded his Debt, and not by Suit, before the Teſt 


Debt to B. become payable : Whether doth that for a 
- "AA hinder verb 


leave A. unpaid ? And hereunto S. Germ. an- 
ſwereth negatively; making this verbal Demand 


B. bocome payable, yet if the Executor can dela: 


and before B. hath commenced Suit upon 
his Bond, then may the Executor confeſs his Acti 
on, and ſo pay his Debt, leaving A. unpaid. But 


of King Edw. 4. ſome Admittance, that if A. ha- 
ving a Tally, Patent, or other Warrant from the 
King, for Receipt of Money of or from a Cu- 
ſtomer or Receiver, where other had like War- 
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hinder that the Executor may not now, when 298: 
the Money to B. is alſo payable, pay him, and if 


may not 2 
plead this 
Payment poſ# 


ulte contin. 


to be idle, and of no Value: Yet he addeth, that ng 4a 
if A. have commenced Suit before the Debt to » 


Saim 


of this I make ſome Doubt, for that I find in 9 


Je — Detect Beal karen? 2 . nee 


lead 1 . 
inſt other 
Suits after 
the Suit till the Debt of B. become payable, fo c ged. 


that A. can get no judgment before that Time, 11 .* 


nants before him, but 4. making the firſt Demand; 
and now muſt the Officer firſt pay him, or elſe him- 
his ſelf ſhall become Debtor to him, if he firſt pay 
be others whoſe Demands were after made, though 
ifte- they had Warrants before 4. Likewiſe there is, 
tors, as to me ſeems, ſome Admittance in the ſame 
d of WW Book, that the very Demand made by a Creditor 
tors of his Debt from an Executor, who hath: then 
the WM Aſſets in his Hands, doth entitle the Creditor to 


and recover Damages againſt the Executor out of his 
-ntly N own Goods: Which if it be ſo, then doth even 
r his the verbal Demand lay ſome Tie or Obligation 
able; upon the Executor for Payment. But hereabout 
whe- L lay down nothing peremptorily. We partly 
y loſe I may diſcern by the Premiſſes how the Executor 
ce to is to guide himſelf, in the Caſe where there be di- 


rd de: vers Debts by Specialty all due and payable at the . E.; Fr 


e the {MW Teſtator's Death, before any Suit commenced - 


Ye 68. 607 


h that {Wfor any of them: For in that Caſe clearly the fiſt 23 


2. Lide 
EA _ 


hinder verbal Demand gives not any Precedence, all be- eie. 54. 


E i ws 


1 The Omtce ort 
get, ing due, and fo ſtanding in equal Degree. And 
ut. P.;:9 this is implied in many Books, making the Com- 


dot ger. mencement of the Suit only that which entitles 


- 


Sb. Bur. to Priority of Payment, or at leaſt reſtrains the 


286.5 h « a — . N 
8 Election of the Executor. Yet, admit that one 


Confeſſion is Creditor firſt doth begin Suit, if others alſo. after 
gainſt an- ſue before he be paid, or have Judgment; now 
other, ud cannot the Executor pay him firſt who firſt com- 


Fee, menced Suit, but he who firſt hath Judgment 
Bock. & St. Muſt firſt be fatisfied, And the Executor may 


2. 78. b. 


herein yield Help to one before the other, viz. by 


and by quick Confeſſion to the other's Action; 
for he is not bound againſt his Will to ſtand out in 
Suit, and expend Coſts, where the Debt 1s clear: 
Nor is this Covin, but lawful Diſcretion, which 
Conſcience will alſo approve, ſome good Conſt 
deration inducing. Nay, after Suit commenced, 
yet until the Executor have Notice thereof, he may 
pay any other Creditor, and then plead that he 
| hath fully adminiſtred before Notice. Nor is the 
Sheriff's Return of Summons or Diſtreſs ſufficient 
Cauſe of Notice; for the Summons might per- 
haps be upon his Land : But if it were to his Per- 
fon, it is Notice ſufficient ; and then, to ſave him. 
ſelf he muſt ſay, that he was not ſummoned till 
ſuch a Day before which he had fully adminiſtred. 
Yet, doubtleſs, the Executor may be arreſted at 
the Creditor's Suit in ſome ſort, which yet ſhall 
be no ſufficient Notice of this Debt. As for the 
Purpoſe, if he be ſued by Latitat out of the King's 
Bench, this, ſuppoſing a Treſpaſs, gives no No- 
tice of a Debt, ſo alſo of a Subpæna out of the Er- 
chequer ; but the Original returnable in the Com- 
mon Pleas expreſſeth the Debt, and ſo in ſome 
fort doth the Proceſs thereupon. And per ut 
| | | leeſm 


Eſſoins, Imparlances or dilatory Pleas to the one, 5 
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ſeems by ſome Books, that if it be laid 'in the 
ſame County where the Executor dwells, he rap, 
muſt take Notice of it at his own: Peril. But , El. 
this I take not to be Law, nor is there any great 
Opinion that Way: And although, to make it 
more clear, the Executor in King Hemy the 
Fourth's Time, eſtranging himſelf from Notice 
of the Suit before Payment to others, did alledge, 

that the Action was laid in a foreign County; 

that is no great Proof, that if his Abode had been 
in the County where the Action was brought, he 
muſt have taken Notice ; but thus it was clearer, 
and a Surpluſage hurts not. PE A LT COT 

Now between a Debt by Obligation and à 
Debt for Rent or Damages upon a Covenant 
broken, I conceive no Difference, nor any Pri- 
ority or Precedency ; but it is at the Executors 
| Diſcretion to pay firſt which he will, as if all 
W were by Bond. So alſo of Rents behind and un- 
W paid, as I conceive ; but touching them, princi- 
8 pally intending Rents upon Leaſes for Years 
divers Conſiderations are to be had, ' and ſome! 
Diſtinctions to be made. As firſt, between Rent 
behind at the Time of the Teſtator's Death, of 
which that before ſaid is to be underſtood, and 
that which groweth behind after ; next between 
Suit for the Rent by Action of Debt, and Diſtreſs 
and Avowry. As to the firſt Difference, if the 
Rent grew due ſince the Teſtator's Death, then 
is it not accounted in Law the Teſtator's Debt; 
for only ſo much is in Law acgounted Aſſets to 
the Executor, as the Profits of the Leaſe amount- 
edi to over and above the Rent; ſo as for that 
Kent ſo behind the Executor himſelf ſtands Debt. 
or. as hath been reſolved, and therefore he is 
Wh fuable in the Debet & Detinet : Whereas for 

8 L. Rent 


} : 
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Rent behind in the Teſtator's Life, and all other 


the Debts. of the Teſtator, he muſt be ſued. in the 


hap 


— —— 


Detinet only. Hence it muſt, follow, as it ſeems, 
that an Executor ſued for Debt upon a Bond or 


Bill cannot (except in ſome ſpecial Caſes) plead a 


Payment or Recovery of Rent grown due ſince 
s; Teſtators Death; though of Reat behind at 


the Time of his Death it. be otherwiſe, . And yet 
here again another Difference or Diſtinction is 
to be taken, viz. where the Profits of the Leaſe 
exceed the Rent, and where the Rent is greater 
than the yearly Value of the Profits; for even 
there, as elſewhere is ſhewed, the Executor, if 
he have Aſſets, is tied to the holding of the Leaſe 
and Payment of the Rent, and conſequently, 
doth ſo much of that Rent as exceeds the yearly 
Profit ſtand in equal Degree the Teſtator's Debt, 
with other Debts by Specialty. And yet again 
to. re-confider this Point, what if the Debts df 
the Teſtator by Specialty payable . preſently, at 
his Death, or before the Time that any Rent can 
grow due. upon this Leaſe, ſhall amount to. the 

all Value . e Teſtator's Goods; may not then 


the Executor, though he. do not pay thoſe Debt 


before the Rent-Day, (for that would make the 
Caſe clear) . waive the Term? For if he may, 
then haply if he do not ſo, but ſhall by Payment 
of any of this Rent want Goods to pay any Part 
of the Debts by Specialty, it may lie upon hiar 
ſelf and his own Goods, as happening by his 
own Default. But on the other Side it may be 
ſaid, that he could not waive it ſo long as he hd 
Aſſets, becauſe thereby he ſtood — liable to 
pay that Debt, being once due, as the other 
Debts by Specialty: On the other Side it may le 


{aid, that though the Debts for Rent and 5 
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up 
a 


| Time of the Teſtator's Death, it was not then 

2 Debt nor Duty; whereas a Bond makes a pre- 
ſent Debt and Duty, though not preſently pay- 
able, the Day of Payment being not yet come ; 


or Duties, and ſo is not the former. So to leave 
W that Point unreſolved, let us next ſee. whether in 
ſome Caſe, though the Rent exceed not the year- 
y value of the Land, yet even that payable after 
the Death of the Teſtator may not ſtand in moſt 
W Part, if not wholly, upon the Teſtator's Score, 
as his Debt, as well as if it had been payable be- 
W fore his Death. Poſto then that the Whole or 
half Year's Rent is payable at the Annunciation of 
our Lady, and that the Teſtator dieth two or 
chree Days, or ſome like ſhort Time, before that 

| Feaſt; now certainly ſhould the Law be unreg- 
ſonable, if it ſhould lay this Debt upon the Execu- 
W tor's Shoulders, in reſpect of thoſe few Winter 
Days Profits which he took. But ſurely, ſince 
the Taking of the Profits induceth the Law to lay 
the Rent upon his Executor as his own Debt, 


for the whole Year or half Year, except ſome 


thoſe few Days will be unregarded, according to 
the Rule, De minimis non curat Lex, and the 
whole Rent ſhall lie upon the Executor as his 
Wown Debt; fo on the contrary Part, when the 
| whole Year or half Year's Profit, excext ſome 
ew Days, incurred after the Teſtator's Death, 


the Rent, becoming payable ſo inſtantly aſter the 
Teſtator's Death, muſt in Reaſon lie wholly upon 


To 2 
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Bond, Mall be admitted to be in Nature equal ; | 


yet the Caſe being put of Rent not due at the 


ſo as this later is diſcharged by a Releaſe of Debts 


Wh therefore, as where the Executor had the Profits 


Je Days incurred in the Teſtator's Life-time, 


| the Teſtator's Eſtate, as to me it ſeems. What | 
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1 The Office of 
if to this I add, that the Teſtator's Cattle where. 
with the Ground was ſtocked do depaſture and 
' devour the Profits all the Time after the Teſta. 
tor's Death, till the Day of Payment of the 
_ Rents? Nay, if the Rent were payable at Mig, 
and the Annunc. and the Teſtator dies a few 
Days after Mich. the Rent being of or near the 
Value of the Land, it will then be hard that the 
Executor ſhall for this Winter Profit pay the 
Rent out of his own Purſe, eſpecially if the whole 
Year's Rent be payable at that one Day, as in 
ſome Caſes it is; or if the whole Year's Profits 
were taken in the Summer, as in caſe of a Leaſe 
of Tithes : It is ſo alſo of Meadow-grounds, uſt- 
ally drowned in the Winter. So if the Leaſe be 
then to the End, not having a Summer Half. year 
to ſucceed and make Amends for the Winter: 
Or if the Winter Half-year be the later Half, 
the Leaſe beginning at Lady day, ſo that there i 
but a Summer for each Winter following, aud 
not any for the Winter paſſed. Of like Conſide. 
ration with theſe is the Caſe of a Leaſe of Woods 
for a Rent, which being fellable but once in eight 
or nine Years, now if the Leſſee having made 
the laſt Sale and Felling before his Death, the 
Law ſhould caſt the Rent upon the Executor 
own Eſtate for the Time future, it ſhould 1 
Loſs upon him; which is againſt Reaſon, and 
. contrary to the Nature and Diſpoſition in the 
Law, even in this Particular; as appears by th 
that ſhe enables an Executor to pay himſelf befor 
any Debt of equal Nature, ſo as ſhe more tenden 
an Executor's Indempnity than any other Cred: 
tor's. Therefore 1 think that, with and upn 
the Differences above ſhewed, even Rent goon 


\ 


due after the Teſtator's Death may in ſome Caſes 


d be the Teſtator's Debt, payable equally with 
& Debts by Bond. But here I conceive, that if the 
he Frecutor were in ſuch Caſe of Deſtitution of 
b WH 4ſets as might juſtify his Waiving of a Leaſe over- 
W rented, he then may waive the Term's Reſidue ;' 
he becauſe for the Future the Profits will come ſhort 
he ol anſwering the Rent, though at the firſt and 
be WW in the Total, the Profits did exceed the Rent. 


And if for Want of waiving where he might, this 

Rent fall upon him, the Payment thereof would 
be no Excuſe againſt another Creditor, nor as to 
him be a good Adminiſtration ; for Ignorantia 
Juris non excuſat. This is pertinent to our preſent 
Conſideration, which Debt may with Safety be 


ear paid, leaving another unpaid: And the Hazard 
er: of Executors, by Ignorance of the Law, hath 
alf, been a principal Motive to my Writing theſe 
es Diſcourſes in Engliſh. Hitherto we have only 
avi WW conſidered, as I think, of Rents as they be reco- 
ide. verable by Action of Debt. Now let us ſee if 
ools WW there may not be ſomewhat different Conſidera- 
a tions touching diſtraining for Rent, and ſo com- 
nate ing to recover it by Avowry. Put we then the 
te Caſe that an Executor hath fully adminiſtred in 


Payment of Debts by Bond, and after the Leſſor 
Wor Revenſioner cometh and diſtraineth for Ar- 
Wrearages of Rent due in the Teſtator's Life; can 


| the the Executor in Bar of the Avowry plead fully 
tis, WWadminiſtred, as he might have done if an Action 
for: ol Debt had been brought for theſe Arrearages? 
nden i Doubtleſs, I think no; nothing ſhall hinder the 
cer BL evying of the Rent upon the Land, as long as 
2 Wt is enjoyed under the Title of the Leaſe, except 
r0 


the Land come to the King, upon whoſe Poſſeſs , 
. „ "© 44 ſion / 


ng 
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ſion no Diſtreſs can be taken. I think therefore 
that the Executor, who payed out of his own 


Purſe to the Value of this Leaſe, (for fo J intend 
the Caſe, and elfe could he not have fully admi- 
niſtred, as in the Cafe was put) ſhould have aba. 

ted in the Price and Valuation of the Leaſe as well 


the Arrearages (f Rent, as the Rent futwely 
payable, both being «equally leviable upon the 
Land, and if he ſo have done, he is Loſer by 
Payment of this Arrearage : But if, truſting to 


the Power cf an Executor and to the Plea of 


ſully adminiſtring he did not ſo, but diſburſed in 
reſpect of the Leaſe, to the full Value without ſuch 
Abatement, he muſt bear the Loſs of his own 
. Ignorance. He might alſo another Way have 
helped himſelf, viz, by Payment of that Arrea- 
rage, leaving other Debts by Specialty unpaid, 
And what if Suits were preſently commenced up- 
on the Teſtator's Death, before he could make 
Payment of the Rent behind ? Whether might 
the Executor then plead this Debt for Rent, as 
he might a Debt by Judgment or Statute ? Sure- 


ly methinks it's probable that he might, becauſe 


it is a Debt from which he cannot be freed by 
Payment of the other Debt ſued for by Specialty. 
If the Reverſioner would alſo commence Suit be- 
fore Judgment had for the Creditor by Specialty, 
then might the Executor help himſelf by con- 
feſſing his Action firſt ; But this perhaps the Re- 
verſioner would not conceive ſafe for him, ſince 
that way the others might get Judgment: before 
him, and ſo he might loſe both his Suit and his 
Debt; whereas holding himſelf to the Courſe of 

Diſtreſs the Leaſe continuing, he hath Land at 
the Stake for. his Debt. What if he diſtrain and 
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avowꝰ May not now the: Executor pay him, or 
at leaſt confeſs his Action or Avowry, ſo as he 
firſt having Judgment may firſt be ſatisfiedꝰ Surèe- 
ly after Suit commencet I ſee not how the Credi- 
tors by Bond can ſo be prevented; at leaſt with- 
out Judgment had fer the Rent, yea though ſuch 
a judgment be had; yet becauſe the judgment in 
that Caſe is not, that he ſhall recover the Sum 
due for Rent, but only that he ſhall have a Return 
to the Pound of the Cattel diſtrained for the Rent, 

| it is queſtionable whether the Payment thereupon 

| of the Rent ſhall prevent the Judgment after had 
in the Suits upon Bonds. But I think it ſhall; 

] becauſe although it be not an expreſs Recovery of 

: the Rent, yet it is ſuch a Judgment compulſory 

: for the ſame as makes the Payment inevitable and 

j of Neceſſity. And where before we have 'maile 

. the Queſtion only between the ſaid Nent-debt, 

e nnd the Debt by Obligation; let us now put the 

t Caſe between the Rent-debt, and the Debt by 

8 Statute or judgment. If then the Leſſor, after 

* Death of the Leſſee, diſtrain for the Rent be. see 13 R. 2. 

ſe hind, Part of the Teſtator's Cattel, and after g. 

7 there come a Writ of Execution upon a Judgment der of ha 

y or Statute: of the Teſtators; whether thall theſe fraine 

e. Beaſts in the Pound for Rent be delivered in Abe au, 


ay n e , ya ake away 
7. Execution, or not; admitting that without them r Hitreb. 


n. there be not Goods: ſufficient for Satisfaction gf 

e- the Judgment or Statute? And ſurely I think they 

cannot be delivered in Erecution. Firſt, For 

ore that they are in the Cuſtody of the Law, as in 

his Stringſellow's Caſe, though there: the King's Pre- 

of rogative overtopped that Point. Vea, ſo I think, 

at though they be replevied, for that they arę to be 

and returned to the Pound, if Judgment paſs for the 

v2 Wl Avowant, to which * Security is given; ſo 
15 871 5 1 4 „ 


jw” 


The One e 


as they are but in the Caſe of a Priſoner bailed, 
-who till is in ſome Sort in Cuſtody. Secondly, 


For that this Rent incident to and deſcendible 


with the Reverſion, breeds a Debt of à real Na- 
ture, and ſo of more Dignity and Worth than 


Debts perſonal. Thirdly, For that the Land let 
(as in a ſort Debtor) ſtands chargea ble with this 


Diſtreſs from the very Time of making the Leaſe, 


as either by Contract real Quid pro quo, or ra- 
ther by an Operation of Law or legal Conſtituti- 
on, or ancient Cuſtom of the Realm, without 
any Contract of Perſons. Laſtly, For that the 
Leſſor doth not diſtrain the Cattel therefore, or 


in that Reſpect, for that they are or were the 


Goods of the Teſtator, but for that he found them 
levant and couchant upon the Land which muſt 
afford his Rent, or a Diſtreſs for it if behind: 80 
as if they had been any Under-Tenant's or 
Strangers Cattel, they might have been diſtrained. 
Some may perhaps object this Reaſon why theſe 
impounded Cattel ſhould be delivered in Executi- 


on, viz. for that where otherwiſe: the Creditor 


by Statute or Judgment ſhould loſe All, or Part of 


his Debt, yet by this Relief done to him ſhall not 
the Leſſor loſe his Rent, for that he may at any 
Time after diſtrain any Goods or Cattel found up- 


on the Ground at any Time during the Continu- 
ance of the Leaſe. But here, beſides the Point of 
Delay and Stay for this Rent, which to many is 
the ſole Means of maintaining their Houſnolds 
and Families, this farther is conſiderable, that per- 
haps the Leaſe may be near expiring, perhaps ſo 


highly racked and rented even to or above the 


Value, as that the Executor having his Teſtators 
Stock taken from it, and him by Execution, will 
not ſtock it any more, and ſo the Land 1 "= 


— 
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freſh, if the Leſſor ſhall loſe the Benefit 'of his 
former. Diſtreſs, he ſhall be perhaps without Re- 
medy for his Arrearages of Rent. And if the 
Caſe were of a Diſtreſs for Rent behind after the 
Teſtator's Death, I conceive, though not ſo 
| ſtrongly, for moſt: of the Reaſons aboveſaid, that 
; the Law would be all one as in the other Caſe: 
For though in this.Caſe Reſpe& ſhall-not be had 
to the Executor's Loſs upon whoſe Goods the 
Law caſts 'this Debt, though not the other ; yet 
here the Point of Loſs muſt fall either upon the 
Leſſor loſing his Diſtreſs, or upon the other Cre- 
ditor by Specialty or Record loſing wholly or in 
Part his Debt. And in Reſpe& of this local Tie 
upon this Land for Payment of the Rent, where- 
to even the Fealty of the Leſſee and Tenure of 
the Land bindeth him, I think no Act that 
the Leſſee can do by entring into Bonds or 
Statutes, or having Judgment againſt him, can 
hinder the Leſſor or Reverſioner from taking his 
Remedy upon this leaſed Land for the Rent 
therefore due ; but rather any other Creditor ſhall 
be a Loſer in his Debt. Doubtleſs, if in Bar to 
the Avowry for this Rent due, either before or 
ſince the Teſtator's Death, the Executors will 
plead, that the Teſtator was indebted 10co l. by 
Statute, Recognizance, or Judgment; which is 
more than all his Goods amounted unto; it will 
be no good Plea, but may be demurred upon. 
But how the Remedy to recover Rent againſt 
Executors in caſe of Aſſignment hath been ex- 
tended farther, Sc. you may ſee in Ventr. Re- 


the ports, 2 Part 209. 3 Leon. 295 What if he Vide Bro. 4 4 
xs Wl plead fo much Debt of Record to the Crown? Pleds-31- Li 
ill durely I doubt whether this Plea will be allowed oy” 


in any other Court than in the Exchequer — ; 


354 
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Goods amount unto. Again, It is a Rule, that 
the King loſeth his Right: And our Books tell 


So Brafon. | 


on as a Maxim and Principle, That an Execu- 
tor, where no Default is in him, ſhall not be 


the Land, fo as either the Executor muſt pay it, 
or loſe the Cattle diſtrained by a Return irreple- 
viſable, and then ſnall not have ſufficient to ſa- 
tisfy the Debt to the "Crown ; I ſee not how he 
ſhall well eſcape, when purſued in the Exche- 
ner to make up this Crown -· Debt out of his own 
rſe, which is hard. For this we may pitch up- 


bound to pay more for his Teſtator than his 
where nothing is to be had, viz. juſtly to be had, 


us, the King's Prerogative muſt not do Wrong. 
Pute ſtas ejus juris eft, non injurie : nam poteſtas in- 
Juris uon eſt Dei, ſed Diaboli. On the other ſide, 
it may be ſaid, that if Land leaſed come to the 
King by Grant, Outlawry, or otherwiſe, the 
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Rent reſerved cannot be diſtrained for; and 01 


together unprofitable either for an Executor or 
Creditor to know what Ways and Paſſages, what 


therefore it is not very unreaſonable nor incongru- or 
ent that the King's Intereſt for his Debt ſhould re 
make the Diſtreſs of a Subject ſtand by, and bj 
give Place. This therefore, among other of the Se 
Premiſſes, do I leave as a Quære: Nor is it al- 


Caſes and Contingents be doubtful and hazardous. 
And if in theſe unbeaten Paths, where our Books 
and Relations have held me forth no Light er- 
preſs or particular, I have erred in miſ- re 2 
or miſſing to reſolve; I hope I ſhall without Dit- 
ficulty obtain Pardon, By Stat. 8 An. No Goods 
on Lands leaſed for Lives, Years, at Will, of 
otherwiſe, ſhall be taken by Virtue of any Exect- 
tion, unleſs the Party ſuing ſhall, before Remors 


of the Goods, yay 10 che Landlord-alFRents dus, 
not exceeding one Tears Rent. 
Now let us conſider; of Aſſumptions, or Pro- 
miſes made by the Teſtator upon good Gonſide- 
ration; the Performance whereof, or making Re- 
compence and Satisfaction for not Performing, 
doth lie upon an Executor, as before is ſnewed. 
Theſe therefore are to come behind, and give 
place unto all the former; ſo as an Executor 
this Way, or for theſe ſued, may plead Debts by 
Specialty, Rent, Sc. amounting to the whole & . 
Goods. An yet theſe Debts by Contract or & Stud. 4. 
Aſſumption expreſs, are to be ſatisfied before Le- Sil. 
gacies be to be had. Firſt, Becauſe by the Com- 
mon Law ef the Land thoſe are recoverable and 
ſo are not Legacies. Next, becauſe, as our Books 
ſpeak, it concerns the Soul of the Teſtator to 
have æs alienum, all Duties and Debts to other 
Men, fatisfied before the Debtor's voluntary Gifts 
or Bequeſts. Alſo theſe Debts by Aſſumpt ion 0. 44. 
or ſimple Contract are to be ſatiefsed before the cban's Caſe 
reaſonable Part of the Wife Or Children, to which _— 
by Cuſtom in ſome Counties they are entitled. 
See 21 Ed. 4. 21. and 2 Ed. 4. 13. and 2 Hen 6. 
16. And note; that in ſuch, an Action upon the 
Caſe, it is not of Neceſſity to lay or ſet forth in 
the Declaration, that the Defendant hath Aſſets to 
pay all Debts by Specialty, and this alſo ; but if 
there want, the Defendant muſt alledge that in 
his Excuſe, for elſe it ſhall: be preſumed that be 
hath Aſets. - So alſo in an Action upon a Caſe 
grounded upon the Executors own Aſſumption 
to pay his Teſtator's Debt: Anf yet, as the Lord 
Coke conceives, and upon good Reaſon, as to me 
it ſeems, if the Executor fo. promiſing. had not 
4ſets ſufficient in his Hands to pay 1 
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The Dffice of 
miſed, he pleading Non Aſſumpſit, may give that 
in Evidence; for then the Conſideratien faileth 
as alſo if there were no ſuch Debt due, fince the 
Plaintiff could not have recovered if he had ſued, 
and ſo his Forbearance to ſue, was no valuable 
Conſideration. LE toe 2 | 
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CA. XII. 
Of Devaſtation or Waſting. 


"HAT which St. Paul of Diſpenſers Spiri- 
1 tual (who are as it were the Executors of 
the Laſt Will and Teſtament of our Saviour Chrif) 
doth ſay or enjoyn, viz. That they muſt be found 
faithful; the ſame is required of theſe leſs or in- 


ferior Diſpenſers, the Executors of Men's Wills; 
cof th 


and hereof they are to be regardful, not only in 


reſpect of eſcapi 5 Damage to their own Eſtates, 
but more eſpecial 


y in reſpect of an Oath which 
divers of our Books mention to be taken by Er- 
ecutors. And in one of the Books of Relations 


of Caſes in the twentieth Year of H. 7. his Time, 


there is an Expreſſion of three Things whereto 
the Office of an Executor tieth him. I. To do 
truly, and thereto are they ſworn, ſaith this Bock. 
2. To be diligent, viz. with W to attend 
the Diſcharge of the Truſt. 3. To do lawfully; 
nor well can this later be without Knowledge 
what is lawſul or required by the Law. Now 
what is formerly ſaid of the right Method and 


Order of Payment of Debts, diſcovereth in much 


Part how, and by what Ways an Executor may 


: waſte and miſpend his Teſtator's Goods, and cov- 


ſequently 


1 an Exccutoz. 157 
ſequently incur a Devaſtation, and ſo make hia 
own Goods liable. But of that more tally and 
particularly by it ſelf.” And herein we will con- 
5 ſider of theſe Part. e ond ara 
1. What ſhall be ſaid to be a Waſting or De- 
| vaſting, and how many Ways that may be done. 
2. Who ſhall by this Act be charged to yield 


Recombehtee 3 Bott om 1% hab 
: Who ſhall take the Benefit or Advantage 
of M. b t a8. abies}! 
4. How far, or in what Meaſure the Advan- 
tage ſhall be taken. oe ee 
5. What Way, or by what Means it ſhall: be 
i As to the firſt, this Waſting is done divers 


) Ways. 1. By the Executor his plain, palpable 
4 and direct Giving, Selling, Spending or Conſu- 
$ ming the Teſtator's Goods after his own Will, 
leaving Debts unpaid. 2. By paying what is 
n not to be payed ; which yet is to be underſtood 
s, where there are Debts. 2 and unpaid. 
n 3. By the Way formerly diſconrſed of, viz. the _ 
* not obſerving the right Method and Order of 
1s Payment. 4. By aſſenting to a Legatee's having 

W = Thing bequeathed, Debts being unpaid. 5, By © 
ſelling Goods of the Teſtator's at an Under-Va- | 


lo lue; for (be the e what it will, 
k. and let him ſell for what he will) he muſt ſtand 
ad charged to the beſt and utmoſt Value towards 
y; dhe Creditors. Yet if upon a Judgment againſt 
ge the Teſtator or the Executor, the Sheriff ſell ſome 
o of the Teſtator's Goods at an Under- value, this is 
md no Vaſtation of the Executor; for this Difference 
ich Hody Chief Baron makes. But ſince an Execu- 


tor may haply prevent this Act of the Sheriff, by 
Paying the due Sum upon Sale of the r 


© The ice dk 
Goods,:at the beſt Value, or otherwiſe, he is to be 
blamed to leave it to the Conſcience of the She- 
1 riff or Under · Sheriff rather. 6. And laſtly, this 
Ui may be done to the Executors Smart by undue, 
i viz. not legal, Diſcharging of any Debt or Duty 
Wy pertaining to the Teſtator, and that divers Ways 
4 zequiring:Heedfolneſs;: As if an Executor upon a 
Bond of Two hundred Pounds forfeited for Pay- 
ment of 100 l. accept the Principal, or perhaps 
alſo ſome Uſe, Coſts, or Damage, and give a Re- 
leaſe or Acquittal of the whole forfeited Bond, 
or of all Actions, or upon Record acknowledge 
Satisfaction upon Judgment had ; this is a Waſting 
of ſo much as the Penal Sum is more than is re- 
ceived, and ſo far his own Goods ſtand liable to 
Creditors not ſatisfied ; and fo doubtleſs is it, if 
he do but give up the Bond, having no Judgment 
upon it, though he neither make Releaſe, nor ac- 
knowledge Satisfaction. But his verbal Agree- 
ment to require or ſue for no more, or his Giving 
a Note of Receipt for fo much as he hath recei- 
13 E. 3. Fits. ved, or delivering of the Bond into a Friends 
91. Yeron Hands, or into a Court of Equity in Way of Se- 
fide, if an Curity to the Debtor, that he ſhall not be ſued 
by Pay- for more, is no Devaſtation, ſince ſtill »the-reſt in 


me: Law remains due and ſuable. So this ſets no 
in a forieit- more upon the Executor's Score than he received. 
<> But let him take heed of Releaſing, except he 
mall be n be ſure there be no other Debts demandable. Nor 


Adminiſt. 
bur of 19 only is there Danger in Releaſing of Debts, but of 


E. Fita. inn. Treſpaſs or other Cauſes of Action alſo, As if 
one take away Goods from the Teſtator, or from 

ä his Executor; if the Executor make him a Re. 
2 leaſe, this is a Devaſtation, and makes his on 
Goods liable to the whole Value of the Goods 
releaſed; as appears by Ruſſels Caſe, _ ar 

F | | i eleaſe 


an Erecuta?. 


Releaſe of an Infant Executor, to one who had 


taken and committed to his uſe Jewels and Goods 
of the Teſtator, being pleaded, the Releaſe was 
therefore held void in reſpect of Nonage; for | 
if it ſhould have ſtood good, it had amounted to 
a Devaſtavit, and made the Executor's | own Goods | 
liable; which, his Infancy conſidered, had been 


hard. Another Way of diſcharging; dangerous 


to Executors is, Submitting Matters of Debt or 
Duty, or touching Goods taken away, to Arbi- 
trement. For if by the Award of the Arbitrators 
the Debtors or Wrong: doers be diſcharged or ac- 
quitted without making full Recompence, the reſt 
of the Value will (as to other Creditors) fit upon 
the Executor's Skirts, becauſe it was their volun · 
tary Act thus to ſubmit it to Arbitrators. Thus 
may Executors fall under Prejudice, not only by 
wilful Waſting or unfaithful Miſcarriage, (where - 
in they are not to be 23 but through Incegi- 
tancy and Unskilfulnels alſo. Nay, I may ſay truly, 
that it is very hard for Executors in ſome Caſes 
to walk ſafely: For beſides that, to find out all 
Judgments and Recognizances by, or againſt their 
Teſtators, is of ſome Difficulty more than for Sta- 
tutes, whereof by Search in an Office Deſery may 
be had; yet with this Difference, that Statutes» 
Merchant and Statutes-Staple may be, and ſtand 
eftectual againſt Executors, though not inrolled , 
albeit againſt Purchaſors of the Conuſor's Land 
they be not of Force, if Neglect be of Inrolment 
within three Months. But where Statutes or Re 


cognizances lie for Perſormance of Covenants ups 
on Sale or Leaſe of Lands, Marriage-Agree- 
ments, or-otherwiſe ; how hard is it for Executors 
to know whether any Covenant be broken or 
not? How hard to be ſure they find out all —_— 
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Bills, Covenants and Articles in Writing, made 
and kept by others, whereby any Money is due 


and payable before Debts by Contract or Lega - 
cies, as alſo all Promiſes or Debts by Contract, 
payable before Legacies? For the Law hath pre- 


ſeribed no Time for their Claim and Demand; 
and whether ſome ſuch Thing or Mean of Pub- 
lication were not fit to be enacted, let the Judi- 


cious conſider. To attain to this Knowledge of 


the Teſtator's Debts, I remember that it is by 


the Lord Brook reported, that in King Henry the 
Eighth's Time, Sir Edmund Knightly, being Execu- 


tor to Sir William Spencer, made Proclamation in 


certain Market- Towns, that the Creditors ſhould 
come by a certain Day, and claim and prove 
their Debts; but he for this was committed to 
the Fleet, and fined. For that none may make 
Proclamation, faith the Book, without Warrant 


or Authority from the King, except Mayors and 


ſuch like Governours of Towns, who by Privi- 
lege or Cuſtom may ſo do. But the Dangers are 


only where there is not ſufficient of the Teſta 


tor's Goods and Chattels to ſatisfy both Debts 
and Legacies. For where there is ſo, the Execu- 
tor is not in any ſuch Hazard as aforeſaid. This 
Deſcry of Danger may breed Caution; and Qu 
timent, cavent & vitan t. 

As to the ſecond, we ſhall have in Conſidera - 
tion two Sorts of Perſons, viz. 1. His Execu- 


tors, there being many Times divers Executors, 


and the Waſte or Devaſtation done but by one: 
2. The Executor's own Heirs, Executors and 
Adminiſtrator, viz. Whether, he dying, this Att 
ſhall fix upon them like Charge and Burthen for 


Caſe he had li 


Satisfaction, _— himſelf ſhould have lain in 


* 
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Touching his Companions, though all toges 

— vn one Executor; yet the Miſdeing e 
of one ſhall not charge the reſt, nor make their 24. Een 
Goods liable to Recompence; as both appears hy Kev. H, 
the Book of Entries, and was alſo held in the s 
Time of Henry the Seventh, Amo 12. of his % % 
Reign. Tea, of this Opinion were the Judges Wees 
twice in the late Queen's Time, viz. firſt in a uke 
Caſe between Valter and Sutton, in the Common Waiter oalys 
Pleas, and ſhortly after in the King's Bench, in * 30 5 
a Caſe between Hankeford and Metford; though E, ie £12, 
theſe two Caſes be not reported in Print. And | 
ſurely this ſtands with Rules of Reaſon or Juſtice, 
that each ſhould” bear his own Burthen. If it 
were otherwiſe, many would decline and abans 
don Executorſhips, as very dangerous to the moſt 
honeſt and faithful, in Caſe they were ſubject to 
Racking by the Maſcarriage of their Colleagues. 

As for the Executors or Adminiſtrators of the 
waſting Executor dying before he has born the 
Burthen of his Mi Uoing, 1 have found contra 
Opinions, even in the late Queens Time. For 
firſt, in the Exchequer it was conceived to be as 
a Treſpaſs dying with the Perſon, as coming with. 
in the Rule, Adio r- moritur cum perſona. 
But in the ſaid Caſe of Valter and Sutton, th, 
Court of Common Pleas was of contrary Opini- Mich, 11 & 
on, viz. that this was not eſcaped by the Death 1, Er: 
of this Miſdoer; but the Law would purſue his | 
Erecutors or Adminiſtrators, and lay upon their 
Backs the Burthen of Recompence of Satisfacki - 
on; for that the Teſtator or Inteſtate Going this 
Wrong, had made himſelf to be Debtor in the 
firſt Teſtator's ſtead, and therefore they who te- 

ent ig Perſon, muſt with his Goode make As 
nds and Supply. And 2 later * was 
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fomething in Time after the former. Alſo be. 
tween theſe two Times was there an Opinion in 


if 


the ſaid Court of Common Pleas agreeing in Part 


Vuith this later: For there a Judgment being had 
Mich. 3 2 2 
31e 


againſt an Executor, and the Sheriff upon the 
eri facias returning that there were no Goods of 


this Executor dying» a Scire Facias, upon a Sug- 


| 

| 

| 

| | 
the Teſtator in the Executor's: Hands; and then 2 
1 

I 

t 

t 


done in his Life time; yet at laſt affirmatively (as V 


geſtion of Devaſtation by the ſaid Executor de- 
Ceaſed, was awarded againſt his Executor, and 


that upon good Debate, and Shew of a Precedent 


left, and reported by Mr. Jennour in King Hem) J 


the Eighth's Time. And it was then ſaid to have I 
been clear, that if a Devaſtation had been re- b 


turned in the Life-time of the ſaid waſtful Execu- F 
tor, his Executor then ſhould have been charged. fi 
All the Doubt was, for that here that was not pe 


above is ſnewed) the Reſolution was. 
Touching the third Point, viz. To whom the to 
Advantage of Waſting ſhall accrue, or who by ſh 
Reaſon therereof ſhall-charge this waſting Execu- re 
tor. Put we the Caſe, the Teſtator ſtood indebt- 


ed to A. by Statute, and to B. C. and D. by Spe- cu 
cialty not of Record, as Bond, Bill, Sc. and the i 
Executor having no more in Aſſets than only an thi 
hundred Pounds, and this all being due to D. he not 
payeth him the whole hundred Pounds, not ha. WW De 
ving any Thing lefs to ſatisfy any of the reſt of MW in 
the Creditors: Hereby Wrong is done to none but in 
A. who was a Creditor by Statute, and there: und 
fore he only ſhall make this Execntor to pay the ſie 
like Sum out of his own Goods, ſince as to him I in 
only this is a Devaſtation, or that it was at hs Der 
Election to pay off the other Creditors, which ſtoo 
tute 


he would, no Suit being commenced by uy of 
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he m. conſequently no Wrong was done to B. 


nor C. And if no ſuch Debt had been by Sta- 

tute, hut all had been Creditors by Specialty, and 

A. only had commenced Suit, and that known | 

to the Executor; now if after he payed all to D. zrupon fury 
he ſtands only as to A. liable in his own Goods, ii 


. : pleaded to 
and not to B. nor C. But if the Executor had one, vel 4 


ter, he have 


tage of this 
Vaſtation, 


only paid a Legacy or Debt by Contract, ran, the Advan- 


nothing for Satisfaction of the Debts by Specia 


| ty, then had he ſtood equally liable to each of '3kingup 


. . 0 0 the W 
the other Creditors. Capiat qui capere poteſt, viz. Sum waſted, 


He who firſt could recover, or by the voluntary che Feu 


AQ of the Executor could obtain Payment, muſt ihm 


be preferred, if the Suin would reach no farther. «gar 


For it ſhall. by this Miſpayment, or Miſconver- 
ſion, ſtand with the Executor as if he had not 
payed it, nor departed from it at all upon the 
Matter ; and therefore I doubt not but it is free 


for him to give the Advantage of this his Error 


to which Creditor by Specialty he will, ſo as he 
ſhall ſtand free from all the reſt, no Surpluſage 
remaining, nor any. Creditor of Record being. 


For if there be any Debt upon Record, the Exe- 


cutor ſued by a Creditor upon Bond may, not- 
withſtanding this his Waſting, plead in Bar of 
this Suit, that there is ſuch, a Record of a Debt 
not ſatisfied; and that he hath no more than that 
Debt amounts unto, and ſo admit ſo much ſtill 
in his Hands as he. hath miſ-adminiftred, though 
in Kind it be not in his Hand, but miſ-ſpent, or 
unduly payed, as aforeſaid. And what is before 
ſiewed of the Statutes Precedency before Bonds, 
in taking the Advantage againſt an Executor for, 
Devaſting or Waſting, the ſame is to be under- 
ſtood of Precedency of Judgments before Sta- 
tutes, and Debts en before Judgments, 112 
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41 E. 3. 31. 


Payment of the Teſtator's Debt, if he had not 


The Difice of 
As touching the foutth Point, viz. Mow far 


the Executor thus ED incur Damage, or 
make his own Goods hab 


: doubtleſs, no farther 
than the Value of Teſtator's Goods waſted or miſ- 
adminiſtred. Therefore if one have Advantage 
thereof to the full Sum, no other after ſhall, for 
he is no farther a Treſpaſſer or Wrong doer, nor 
is the Teftator's Eſtate any farther or deepher 
damnified. And as Damages for-Treſpaſs are to 
be proportioned to the Value of the Wrong done 
and Loſs ſuſtained; {6 alſo in this Caſe the Ex- 
ecutor by his Miſ doing doth not draw upon him- 
ſelf his Teſtator's whole Debts, but fo much on- 
ly as the Goods amounted to which he did mil- 
adminiſter, and which ſhould have gone to the 


/ ... as ci oe. oe oo = 


fo miſguided himſelf in the Office of Executor:- 
ſhip ; which Default he muſt repair or make good, 
And this Proportion ſeems to me proved by the t 
Caſe of King Edw. 3. where the Value or Quan- 0 
tity is found, eſpecially of the Goods adminiſtred d 
wrongfully, though there by a wrongful Perſon; WM o 
and in Sutton s Caſe it was expreſly held, that each p 
Executor ſhould anſwer for ſo much as he waſted. tc 
Now for the fifth and laft Point, viz. How, 

and in what manner Relief ſhall be had upon 
this Point of Waſting, for him to whom it per- 
tains ; Firſt, this is to be obſerved, That in Caſe 
where the Verdict paſſeth directly againſt the 
Plaintiff, no Devaſtation can come in Queſtion, 
for that no Judgment being for the Plaintiff, no 
Writ of Execution can iſſue; and therefore, if 

upon the Iſſue of fully! adminiſtred it ſhall appear, 
that there hath been a Devaſtation, which cauſeth | 
Aſſets to fail, then muſt the Jury find that the 
' Defendant hath Aſſets, and not find a+ Devaſtati. 
on, as was reſolved in the King's Bench in ” 
þ | | late 
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biz. a Surrender of a Leaſe for Tears left by pf 36 E. 


hath them in Right, ſince he hath not rightfully 


of a Vaſtation is but to make the Executor's,own 


late Queen's Time between Hankeford and Mit- 
ford; for there the Jury finding a Devaſtation, 


the Teſtator, it was held void and nugatory, and ** Ker. 
was not regarded by the Court, which ſaid that 
muſt come in by the Sheriff's Return, viz. upon 

the Fieri facias, Thus Aſſets being found in the 
Executor's Hands, - Judgment is given for the 
Plaintiff to recover his Debt, and to have it le- 

vied of theſe Aſſets © Nor is this finding of them 

by a Jury againſt Truth, though they be waſted, 

and ſo not to be had in Kind; for the Executor 


parted from them; according to the Rule, Pro 
poſſeſſore babetur qui dolo (or injuria) deſſit paſſidere. 
As in the Caſe firſt put, this Waſting cannat 
come in Queſtion for want of a Judgment for the 
Plaintiff; ſo alſo where the Judgment it ſelf ex- 
tendeth to the Executor's own Goods by Reaſon 
of ſome falſe Plea, whereof we ſhall after confi- 
der: For ſince that the Conſequence and Effect 


proper Goods liable to the Debt of the Credi- 
tor, this is altogether needleſs where the Judg- 
ment it ſelf hath laid hold on his Goods. But 
now in Caſe where the Judgment extends only 

to the Teſtator's Goods in the Executor's Hands, 

let us find the Way to relieve the Creditor, in 

Caſe the Teſtator's Goods be waſted by Miſ ad- 
miniſtring or otherwiſe ; for hereabout the right 
Way hath often been miſſed, and again eaſily 
may be. In the later End of the late Queen's 
Time, this Courſe was taken, viz. The Sheriff 
returning generally, that the Executor had no 
Goods, a Surmiſe was entred, that the Executor , x» p.. 
had converted to his own Uſe the Teſtators !Ye;'s Fe. 
Goods ; whereupon a Writ was awarded to tbe 4 


166 | The Dffice of | 
Sheriff to enquire thereof by Jury or Inqueſt; 
which he did, and returned, that it was found 
that the Executor had waſted: the Goods, and 
_thereupon a Scire facias was awarded apainſt the 
Executor, to ſhew Cauſe why Execution' ſhould 
not be of his own Goods; and upon two Nihil; 
returned, Execution was fo awarded: But a Writ 
of Error was hereupon brought. And. although 
it were ſaid, for Defence of that Courſe, that it 
was uſual in the Common Pleas, and more fa- 
vourable than the other Courſe, where the Sheriff 
only returneth the Waſting, or is ſole Judge there- 
of; whereas here it was found by an Inqueſt of 
Jurors, and thereupon a Gczre facias awarded; 
| yet did the Court reſolve the contrary, and re- 
verſe this Execution as erroneous ; For it was ſaid, 


that upon the Sheriff's Return of Nulla Bona, vis. 


That there were no Goods of the Teſtator to be 


found, the Plaintiff ſhould have a ſpecial Writ of 
Fieri facias, willing the Sheriff to levy the Sum 

80 9H.64. recovered either of the Goods of the Teſtator; or 
Se Peſton. if it could appear that the Executor had waſted 


1 upon ' the Teſtator's, then to levy it of his own Goods, 
Surmite that And this Way, as was faid, the Executor hath 


waſted, a. good Remedy by Action againſt the Sheriff, if 


Fieri facias 


may iſſue without Juſt Cauſe he levy it of his Goods ; but 
Goods on- the other Way, viz. when Inqueſt 1s thereupon 
Na l N taken, the Remedy fails, ſince neither the Sheriff 
Jeu doing _— to the Inqueſt can be -puniſhed, 
nor the Jurors fin | 
"taint, it being no Verdict upon Iſſue joined. but 
an Inqueſt of Office, which excludeth alſo all 
Challenge of ſurors. And whereas that Bock 
mentions the Sheriff's Subjection to Adlion only 
in Cafe of his Miſfeaſance or doing Wrong; I 
conceive ſ he is likewiſe ſuable for _— or 


"# 


ding falſly are ſubject to any At- 


Aa 
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Non-feaſance in this Caſe, vix. for not 


a dee lib. intr. 11. a. Action upon the Ca 


an Executos.” 167 


for not levying 

the Debt upon the Executor's own Goods, where 

Proof is made of his Waſting. And where the 

Book mentions this Fieri facias to be in this man- 

ner upon the Sheriff s' Return in a Scire facias, 
doubtleſs the Book therein is miſprinted, and 
ſhould be a Fieri facias; for in a Sire facias the 
Sheriff can return nothing but that he warned 

the Party, or that he hath nothing whereby he 

may be warned. This then is the Courſe there 
preſcribed, that firſt a general Fieri facias go out, 

and that thereupon the Sheriff return generally, 

that the Defendant hath no Goods of the Teſta- 
tor's, and that thereupon the ſaid Special Wrat 18 

to iſſue. Yet in the Beginning of the late Queen's 
Time, the Verdict paſſing for the Plaintiff upon 

the Iſſue of fully Adminiſtred, the Sheriff was 

not permitted to make ſuch a general Return of 

no Goods to be found of the Teſtator's, but was 
enforced by the Court upon good Adviſement _ 
either to levy the Debt, or to return a Devaſta- 

vit: And ſo it was done at laſt. by the Sheriffs 2 H. 
of London, much againſt their Minds. and there- fn 
upon went out a Writ to levy the Debt of the ca,” 


Executor's own Goods, firſt in London, and after 


in Devonſhire, upon a Teftatum that the Executor 
had Goods there. And it was there ſaid, that if 
no Goods could be there found, then the Plain- 
tiff might have a Cæpias to take the Executors 
Body in Execution, or. an Elegit for the Moiety HA f 8. 
of his Lands. But certainly I cannot find (ex- 11 B. 
cept with a Difference) how - this Courſe of en- If 47, 48. 
forcing the Sheriff to do one of theſe two can 27%". 
al EG Ls ion | .- + elſewhere 
my, ihe wile Ke the Being af ſer e Coupry eee ea 
＋ 5 Cie for a falſe Rerurn of Devoſtavit contra Hl. ſu 


* Fw 5 * s * o 7 oy 
x 10 5 1 * 7 
7 =O : 1 # 3 ö . * IS 4 
o . 2 4 * þ : 5 *r 4 
7 R k 5 7 . * y b 5 * N 
a X 2 % * 5 TO 8 4 . Fu, . 

« n 

. . Fe 
- 
: , * » 
* 


iebitum, 28. H. 8. 


106 


| cu 4 —_ there were Aſſets in Eſſex, the Action being 


The Office of 


be joft;, us neither could Juſtice Fulthowp in tht 
Tame of King Henry the Sixth approve it. For a 
Jury of one County may find Afets in another 


County, as was reſolved in the Time of K King 
Henry the Eighth, which yet was underftood ot 


Goods moveable, not of Lands. This then thus 


being, if a Jory of Kent find Aﬀets which be in 
_—_ or Eſſex, how can the Sheriff of 
where the Action was laid, levy the Debts recb- 


vered by, or out of theſe Goods ? Or, fince hg 


cannot, why ſhould he be compelled to make a 
falſe — of a Waſting, when the Goos re. 
main unſpent and unwaſted in another County ? 
Why rather ſhould he not be ſuffered to return te. 
cording to Truth, that there is nothing within his 
County or Bailiwick whereof the Debt may be 
devied. ſince even his Oath tieth him to make 2 
troe Return? Nor is this contrary to the Ver- 
dict, finding Aſſets generally; and this ſo return- 
ed upon a Teftatum, the Proceſs may he directed 


into the right County. But in the ſaid Caſe it 


Was replied to the Plea of fully Alminiſited, 


_  tHaidin Middleſex, and yet, as it ſeems by the Book, 


the Trial was to be by a Jury of Middle — . — 
fuith the Book, 'inay find the Aſſets in But 


there the Plea was — upon, and "held k 


Plea; which _ that althouph the Pran- 
ttorineſs of the ſets make them fübject to the 


| 5 of a Foreign Jury; yet is it Hot like an 


* tranſitory, 'and not local, for that muſt be 
Med to be — inithe Place where the Action 
Tail, though in Truth not ſb. But hall Iſſue 
| been n_joiged, ow the Point, methinks it ſhould 
ex, where the "Aſſets de laid; the 


A 5 75 For th a ey may be real Chattel, 


Teftator, or other Lande 
0 


jim appointed to be ſold for Payment of C l. f. 
Debts, which, as heretofore hath 3 185 2 
ſury of another County cannot find. Beſides, 17 fl. 
although ſuch a Foreign ſury may find other 7 Keilw 
moveable Aſſets, yet is it at their Election; they ll. 
are not thereto compellable, as elſewhere is hold- Fear. 
en. Here then may be the Difference, viz. That 
it the Aſſets be found to be in the County where 
the Trial is, there the Sheriff of that County 
cannot return Nulla Bona, witheut adding that 
the Executor had waſted: But if there e wo 
Verdict at all touching Aſſets, Judgment naffh 5 
ae ee ar Palin: lags. 
fon, Nibil dicit, or the like; there may the She. z rn 
ff make fuch, a Return of Nulla Bona Teftatoris cher County 
without returning any Devaſtation : And ſd alſo the Verdi 
where the Verdict either findeth ſets generally the vine” 
not finding in what Place they be; or — rence was 
ray ” be in eee County, as u little jo hl 

we found may |bedonethy à Jury Hon Pal. 4 B.8. 
of Ajets in Eſſex. 5 reg ; Jay ox E 47 for. wa 
n King Heury the Eighth's Time, ds a Jitfle af. Bur 3 . 6. 
ter the ſaid Chicheſter rh RN — ns ke — 8 
l the Sheriff returning upon 'ehe Nef Us, Hes 
that the Executors had no Goods of the Tefta- 6 88 f. 
tors, did add in the ſame Return, that one Mane warded-by 
two Erecutors had waſted, and thereupon u Bcire ad en, 
| , pon a Bcire ade. 
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110 Report. 86 
ek, UTE | 13 H.1. Keil 
0 | Verde Juſh and al che other Serjeants econtra. 2). Beads. 
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Sheriff's Return, and put in Iſſue, ſo as to cauſe 

a new Trial after a former, perhaps preceding 
Judgment, which I think would not be admit: 
tea, then his coming in is to little Purpoſe, for 
-... ought I can conceive. Here again it muſt be ob- 
ſerved, that in the Caſe of Chichefter, the Judg: 
ment was had upon Trial of Fully Adminiſtred: 


But in the other Caſe in the Time of King Hemy 


the Eighth, it was upon Confethon ; which is all 
one, as I take it, with Condemnation upon De- 


murrer, or Non ſum informatus, or Trial upon 


Mon eft factum to the Bond, or a Releaſe to the 
Teſtator, or the like. Now between all theſe and 


that of Chicheſter, there is a broad Difference: 


For there the Defendant being convinced by 
Verdict to have Aſſets, which if they continue 

not in his Hands in Kind, muſt be anſwered out 

of his own Goods as waſted, therefore the Fieri 

facias to levy the Debt of the Teſtator's Goods, 

if any found, or in Default thereof out of his 

on Goods, is very agreeable and purſuant : But 

in none of the other Caſes is there any ſuch Trial 

or Conviction of the Defendant's having Aſſets; 
62 ſo as it reſts eque dubium, whether they have 
Kt. .. Aſſets or not; and therefore it may ſeem ſome 
G4; what hard and harſh to ſent out ſuch a Writ in 
Recovery of that Caſe z and ſo ſhould IT have thought, If I hal 
dent was only ſeen the Report of Pettifer's Caſe. But look- 
Nolte d ing into the Record, and finding the Condem- 
tierecorb, nation there to be by Nibil dicit in Effect, I can. 
would not, not uphold any Diſtinction of Courſe in Re] 
Plex. Ido of the ſaid Difference of Caſes, Nor - indeed 


neither, he : 
muſt ſo rerun, and do nothing. 


doth 


of Waſting might be pleaded contrary to the 


r ama -- an. ates. -" adit. 


a. «© 


doth 


doth that Courſe directed preſume that the Exe - 
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5 Of an Evcootaraf bis own Wrong. : 


F O begin with ſome Definition or Deſcription 
of this Man: He is ſuch as takes upon him 
the Office of an Executor by Intruſion, - not be- 
ing ſo conſtituted by the Teſtator or Deceaſed, 
nor for want of ſuch Conſtitution ſubſtituted by 
the Ordinary to adminiſter. . Touching whom 
we will conſider in theſe Parts, and with this Me- 
thod, m ðò of fret 532 5 

1, What Acts or Intermeddlings of ſuch an one, 
not being Executor nor Adminiſtrator by Right, 
ſhall make him to become an Executor by Wrong. 
Vide five more, per Stat. 43 Eliz. cap. 8S. <2 
2. In what Manner, and by what Name ſuch 
ſhall be ſued, eſpecially when another than he is 
Executor or Adminiſtrator, or himſelf after ſuch 
Act become Adminiſtrator. V 

3. How far he becomes liable to Creditors, and 
toy, an ˙ ß ! 
4. What Acts done by him ſhall ſtand firm as 
if he had been an Executor by Right,  _. 

5. See a late Stat. 43 Eliz. cap. 8, hereabout. 1 


an Executor. wr 


172 The Dffce of 
: Point, s,, As tothe firſt, it was in the Time of Queen 
7 Dy 6 Mary doubted, and not reſolved, — on- 
1Iꝙũ Seifing and Taking into one's Hands the Goods 
of the deceaſed did make one Executor of his 
_ own Wrong, without any farther Act. And in 
the Beginning of the late Queen's Time the Lord 
E. Dy 166, Dyer ſaid, that the Poſſeſſion and Occupation of, 
& 157. 5 or meddling with the Goods, is that which gives 


30. Ed. 1 3 Notice to Creditors whom they are to ſue as Ex. 


ecutor. But doubtleſs Creditors muſt look far. 
ther before Suit; for elſe can they not know is 
Whether he fo intermeddling be Executor or Ad- 1 
miniſtrator; nor conſequently how to found ol 
their Suit rightly and ſafely for good Succeſs ; G 
ſince a Suit againſt an Executor as Adminiſtra- MW 1! 
tor, or againſt an Adminiſtrator as Executor, will fo 
prove ruinous, and fall to the Ground. Yea, where ſu 
an Adminiſtrator ſued as Executor did not plead WM Gt 
that Adminiſtration was committed unto him, ta 
but generally denied that he was Executor, ot Ml ab 
adminiſtred as Executor; the Lord Dyer held that 
114 E. it muſt be found for him, yet left it doubtful; but 
5. El the clear and ſafe Way had been to have pleaded 
Dy. ge ” the Adminiſtration, &c. And in the former Caſe 
inr-322 the Lord Dyer ſaid, that one intermeddling only 
| about the Funeral, and laying out Money; there. 
fore an Overſeer or Conductor, or he who hath 
Letters of the Ordinary ad colligend. viz. to get 
and keep the Goods in Safety, and he who inter- 
meddleth by Virtue of a Will truly made, but 
controlled by a later Will after found and pro- 
ved, may free himſelf from being an Executor of 
his own Wrong, by ſpecial pleading how. or in 
what Right he intermeddled, and traverſing his 
Adminiſtring in other manner: And that this 
Traverſe need not, nay, may not be, was held in 
the Time of King Henry Sixth and Seventh, . 

25 A 
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that ſuch Acts amount not to any Adminiſtring 
at all z and where no adminiſtring at all is com Ye: . . 
feſſed, ſuch a Traverſe of not adminiſtring in where be 

other manner is diſſonant, and not legal. But 


let us look back upon theſe ſeveral Points exempt- 
ed by the Lord Dyer, and we ſhall ſee ſome Cau- 
tions neceſſary touching them and their fafe En- 
tertainment. Firſt, as touching the Point of Bu- 
rying the Dead, it muſt be underſtood to be with 
ſome Expence of the Deceaſed's Goods, and fo it 
is expreſſed in the ſaid Book of Henry the Sixth's 
Time; elſe for a Man out of Charity to lay out 


of his owt! Money (not intermeddling with the 


Goods of the Deceaſed) to bury a Friend, hath 


173 
12: FA 6.58 
10 H. * 28. 


321. | 
where he 
contelled - a= 
bout Fune- 
ral, he tra- 
verſed. Ali- 
ter Lib. intr. ; 
„ Letter 
ad colliz. 
traverſed, 


Abe; boec _ 
24 H. 6. 21. 


little Colour to involve him ſo doing in an Execu- 
torſhip by Wrong. Taking the Caſe then, that 


ſuch Perſon lays out or expends of the Deceaſed's 


Goods or Money upon his Funeral, Heed muſt be 


about. Though I can give no particular and dis 
ſtink Limit, yet doubtleſs either meer Neceſlity, 


bleneſs to his Quality muſt be the Bounds. And 
herein to ſpeak as I think, this later muſt either be 
utterly excluded, or held within very narrow 
Compaſs; for what Reaſon that a Knight or 
Man of 'higher Quality, leaving (though perhaps 
entailed) Lands of good Value, yet Goods not ſuf- 
ficient to pay his Debts, ſhould have an hundred 


ditors, ſpent in pompous Interring of him for his 
only be excuſed for ſeeking to preſerve and keep 


the Teſtator's Goods, not in caſe they expend or 
diſpoſe thereof. So alſo for him who e 


Uſpoſe of any (though Goods otherwiſe ſubje& to 


periſh- 


viz. Church-Duties, &c. or at leaſt. decent Suita- - 


Vorſhip and Reputation? Next, Overſeers pay 


taken touching the Meaſure and Proportion where- 


Pounds or more of that which ſhould ſatisfy Cre- 


nſed by the Ordinary to collect; for if he ſell or 


ge no was expreſsly directed or warranted ſo to do; for 


after diſproved, or controlled by a later, he muſt 
not doubtleſs ſtand free for the Goods before ad- 

C2 P. miniſtred, but either as rightful or wrongful Exe. 

5. Dy. cutor ſtand liable to the Creditors. Nor doth e- 

6,28 very ſuch Intermeddling by one out of all theſe te 
Excuſes and Evaſions as would be an Admini- p 
ſtration, make one an Executor by Wrong, If Ml ſu 
one do but take an Horſe of the Deceaſed, and in 
tie him in his Houſe or Stable, this makes him not as 

13 H. 6. 32. an Executor, ſaith Paffon Juſtice, or like Acts or 4 

106. 1 3 Intermeddlings ; as he that delivers to the Wife an 

Et. by dent of the Deceaſed her Apparel, at leaſt if it be no IM thi 


ner, Juſt, If 


one do any more than is convenient to her Degree. But if MW 7: 
utsthe ſhe takes, or another deliver more than ſuch to vi 


Property her, ſhe or he becomes an Executor by Wrong, dee 
Executor, But now let us come to a Difference, where there in 
come an is à rightful Executor, and a Will by him proved, 
Wrong or Adminiſtration committed; for there ſuch 
light Acts or Intermeddlings ſhall not make one 
an Executor by Wrong, as where there is no o- 
ther of Right to be ſued. As if one take Goods 
wrongfully from ſuch a right Executor, this (tho 
he convert them to his own Uſe) makes him not 
tene. an Executor by Wrong, but a Treſpaſſer to the 
Goodsbe rightful Executor or Adminiſtrator, who even for 
alicnedby thoſe Goods once Aſſets in his Hands, ſtands liable 
who rakes to Suits of Creditors, they being neither lawfully 
the Bxecur "evicted nor rightly adminiftred : But in Caſe there 
is an Execu- | 


tor by Wrong. Tre 374 Elize Dy. 5 E. 4. 72. 4285 in Coms Ban. Co. lib. 6. 35 & 56 
| | had 
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Ts an Executod. . 
had been no Executor at that Time, or no Will 


proved, nor Adminiſtration committed; then ſuch 
Taking of the Deceaſed's Goods into a ſtrange Hand 
had made an Executorſhip by wrong. And thus 
was the Difference lately reſolved, as is reported 
by the L. Coke in the Caſe between Read and Carter 
in the Common H ]ðĩ7?]F amperit® 
Yet this farther Difference was there held, viz. 
That though there be an Executor or Admini- 
ſtrator by Right, yet if a Stranger take upon him 
to receive Debts and make Acquittances, or to 
pay Debts, claiming to be an Executor, he is 
ſuable as an Executor by this Act: And ſo alſo 
in the late Queen's Time was held by Six Juſtices, 


2s touching the Receipt of Debts and making zi ». 
Acquittances ; but the Book mentions not whether 16. . 


any other Executor then were, or not. But in 


makes another Difference, viz. If a Stranger do 

with his own Money pay the Debts of a Friend 

deceaſed, and not with the Debtor's; this is but 

an Act of Charity, and makes him not an Execu- 

tor by Wrong: Otherwiſe, if with the Debtors 

Money. Yet to this another Difference muſt be 

added, viz. That if he thus paying with his own 

Money, have taken into his own Hands Goods 

of the Deceaſed ;: then is his Payment preſumed 

33 by or out of the Value of theſe Goods, and 

ſo makes him an Executor by Warne: Contra- 

nly, if he have no ſuch Goods in his Hands. 

And in the Point of intermeddling with and dif- 

poſing of the Teſtator's Goods, where another 

Executor is, this farther Difference is to be added 

or underſtood, viz. That where the Goods ſo 

taken never came actually to the Executor's 

Hands, but were in a remote Place, thers *. 
| | aker 


the Point of bare Payment of Debts, Frowick 7 H 5-20 


* 


. Te Otdce of 


| Taker becomes Executor. For as it were mif fl | 
| chievous te the Exeeutor, if he ſhould by a If | 
Peſſeſſion in Law caft upon him, Rand charge. 
able with theſe Goods in remote Places purloined, ; 
as Aft in his Hands; ſo were it as miſchievousto r 
Creditors, if neither Executor by Right, nor this t 
Stranger as an Executor by Wrong, ſhould ftand 0 
Hable to Creditors for them. It is true, that the i 
right Executor may ſue and recover Damages for Ml : 
them, and that fo. recovered ſhall be Afets, but t. 
the Creditor hath no Mean at the Common Law b 


to enforce him to ſue, and perhaps it may be a Ml c: 
cold Suit. And with thefe Additions I think that n. 
late reſolved Difference may ſtand firm and found, t. 
Yet in former Times, without ſuch Difference, t. 
30 E. · ſo· q. the Taking only and Poſſeſſion of the Goods of IM hi 
the Deceaſed was held to create an Executorſhip N 
by Wrong, as Belknap ſaid in the Time of King 
Edward the Third; and eſpecially if the Act were E. 
ſuch as removed the Property of the right Execu- WW D 
7. 3 Eli. tor, as Juſtice Femor in the late Queen's Time WM 4c 


ſaid, tefte meipſo. lef 
How, and by what name Suit ſhall be againſt ſuch, De 
| N and the lie. . [9 . 

q 


2 Point. "Ouching the ſecond Point, vis. In what Wi Re 

| I manner Suit ſhall be againſt ſuch: Firſt, BI the 

in general, this uſurping Executor is not in Suit Bl the 
L. SE. . 3 . 

Foce, to be diſtinguiſhed by Name from the right Ere. 

> cntor, but to be ſud generally by the Name of 

5 Executor of the Laſt Will and Teſtament of the 

Vefunct; and then if he will deny himſelf foto 

de, he muſt plead that he neither is Executor, 

vor bath adminiſtred as Executor. Then th! 


— an Executo 177 
if. Wl Plaintiff muſt prove that he hath adminiſtred in g %. 
a ſme ſuch, or the like ſort, as aforeſaid, And it Bur 245. 4 


in the Ver- 


ge. bath been divers Times held, that where there is dig he is 
ed, IM a right Executor, and yet another doth admi- 2 x 
to niſter by Wrong, it is at the Election of Credi- fue proprie 
his Wl tors, either to ſue them jointly together, or one, 44. >: 18+ 
and or both of them ſeverally, and by himſelf. But 1 8 
the if where Adminiſtration is committed, another 5, 84 
for MW alſo adminiſters by Wrong, theſe cannot be ſued "YT" 
but together as Adminiſtrators; for though one may 
be an Executor by Uſurpation or Wrong, yet none 
can come to be an Adminiſtrator by Wrong, fince 
no other but ſuch as receiveth that Power from 25 H. 6. 
the Ordinary can ſo be: Therefore in that caſe : 
there is a Neceſſity of ſuing him apart and by 
himſelf (who ſo uſurpeth Adminiſtration) by the 
Name of an Executor. FT, ; | 
So if A. adminiſter the Goods of B. not being 
Executor nor Adminiſtrator, and after his ſuch 
Doing and Diſpoſing of the Goods, he obtaineth 
Adminiſtration of the Goods of B. but the Goods 
left or coming to his Hands ſince the Adminiſtra- 
tion committed ſuffice not without the other 
Debts received or releaſed, or Goods ſold before 
to ſatisfy Creditors ; Now if any ſue A. by the 
Name of Adminiſtrator, he ſhall have no farther . , 0 
Relief than according to the Value or Extent of 
the Goods left in, or come into his Hands ſince 
» 2 Mar if — TE 
July admiſtiſtred, he ſhall get nothing; if they 2: «8. 
remain unadminiftred, but amount not fully to ran 
bis Debt, he muft want ſo much of Satisfaction; KAI 
ind it he will be relieved, or ſatisfied out of the amen 
Goods before diſpoſed of, he muſt ſue A. as Wir bal 
Erecutor of B. And ſo was it ruled and ſo re. r 5 wa 
blved by Gawdy and _ Juſtices in the = „ Ain 
| 1 N nen, 
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Bench, in the late Queen's Time, viz. Ty. 30 
Eliz. And if this now Adminiſtrator will plead 
in Abatement of this Action, that Adminiſtration 
was committed to him, and demand Judgment, 
if Suit ſhall be againſt him as Executor, then 
the Plaintiff muſt in the Replication, as I take it, 
ſet forth the Special Matter, viz. how the De- 
fendant did adminiſter before Adminiſtration to 


him committed. But if one to whom Admini. 


ftration is committed do devaſt, and this Admi- 


niſtration is by Suit repealed, becauſe he was not 


the next of Kin, and Adminiſtration is-committed 
to ancther; now a Creditor who would be re- 
lieved out of the Goods waſted, muſt ſue that 
firſt as Adminiſtrator, and not as Executor of his 


1 2.185, own Wrong, ſaid Popham Chief Juſtice, for he did 


3 Point. 


How Bc B- © tor of his own Wrong becomes liable and ob- 
dior noxious to Suit; conſider we theſe Things. 


being Executor or Adminiſtrator. ) And 


rightfully adminiſter for that Time. 


> 
- 


S for the Third, viz. How far this Execu- 


Firſt, He becomes ſubje& both to the Action 
of the Executor, who hath Right to the Goods 
wrongfully intermeddled withal by him, though 
it were before Proving of the Will; and alſo to 
the Action of the Creditor, who hath Right to the 
Satisfation of his Debt. 5 
Secondly, As touching the Meaſure how far 
he is engaged, doubtleſs he is not by his wrong: 
ful - adminiſtring become chargeable with the 
whole Account of the Teſtator's Debts z but only 

ſo far, and with ſo much thereof, as the Goods 
which he ſo wrongfully adminiſtred amount unto. 
(Yet he muſt look to his Plea, elſe by it he may 
draw all ſued for upon himſelſ; as if he deny hi 


i 


an Executoꝛ. | DE, 
0 ſeems to me proved by the Caſe in the Time of Co. le. 
ad Edward the Third, where the Inqueſt found not Pi 4 hs 
on only the Adminiſtring or Intermeddling by the 
nt, Executor wrongfully, but found alſo, by Directi- 
en on of the Court, (as it ſeemeth) what the Value 
it, was of the Goods fo wrongfully adminiſtred, 
Je- which had not been material, if the adminis» 
to Ml firing of a Penny had made one as far charge- 
ni- able as the adminiſtring of a Pound. Befides, if 
mi · W if it be ſo that a rightful Executor waſting Goods of 
the Teſtator to the Value of 20 J. ſhall be no 
farther charged than that Value, then doubtleſs 
ſo ſhall it be alſo in this Caſe, for both be wrong - 
ful Adminiſtrations; only this Difference there 
is between them, that in one Caſe the Adminiſtras 
tion 1s by a wrong Perſon, and in the other Caſe 
in a wrong Manner. Nay, the Lord Dyer doth r El: B 1 
not ſtick to call him who adminiſtreth wrongful. 7 
ly, or in undue Manner, expreſly an Executor by 
Wrong, in the Caſe of Stocks againſt Porter, though 
he were rightfully Executor, becauſe he did diſpoſe 
or execute wrongfully, | 


A? to the Fourth, viz. What Acts done to him P. 
or by him who is an Executor of his own & h, a4 
Wrong, ſhall ſtand firm and good, as done by, Force. 
or to the right Executor: Suppoſe, firſt, that the 
Deceaſed were indebted to him 20 I. who thus 
uſurpeth Executorſhip, whether may he pay hims 
ſelf, or not? And this Point was in Debate in the 
King's Bench between - Coulter and one Trelatid, 19:4 © 
Executor of Hunt, where it was ſtrongly objected, foi 107 
that notwithſtanding the rightful Executor or 
Adminiſtrator might puniſh him, and recover 
zgainſt him, for the Goods which he admini- 
ſtreth; yet another unn, ſuing him as Execu- 

* tor 


tor generally, and ſo affirmi ng wh to * | "Y 
- there is no ſpecial Form of Writ or Declaration 


another Creditor by Specialty, 
| good, 15 


| The Office ol 


to diſtinguiſh an Executor. by Wrong from a 


rightful Executor) he ſtands as againſt him in the 


State of a rightful Executor, and therefore may 


firſt pay himſelf before he pay others: And of 


that Mind at the firſt were Fenner and GawdyTuſti- 
ces ; yet did they admit that this Payment ſhould 
not ſtand good as againſt the rightful Executor or 
Adminiſtrator. And Popham and Clinch held 


ſtrongly, that neither ſhould it ſtand good 


againſt other Creditors; for then every Man 
would ruſh upon the Teſtators Goods, and be 
his own Carver in Payment. And whereas it 
was ſaid at the Bar, that the Lord Anderſon, upon 


an Evidence at Guild. Hall had ruled it otherwiſe; 


Popham at another Day of Debate of the faid 
Caſe related that the Lord Anderſon did deny 
that he ever ſo ruled, or was of that Opinion, 
and farther informed, that both he and TJuftice 
Walmſley, Periam and Clark, Barons, did agree 
with Popham and Clinch in Opinion. After whuch, 
Juſtice Gawdy, as alſo Fenner, if I miſtake not, 
changing their Opinions, and concurring with 
the reſt, Judgment was given accordingly. In 
the Debate of this Caſe, Queſtion was made, 
If ſuch an Executor by Wrong pay a Debt to 

Edi this ſhall 


not ftand firm a nce he ſtands liable 


to Creditors ſo far as the Goods by him admin 


ſtred do amount? And it was agreed b the 
better Opinion, at leaſt, that this ſhould ftand 


firm and good; ſo as if the Payment were out 
of his own Goods, he might retain to himſelf 
in Lieu thereof ſo much of the Goods of the 
Teſtator; for here he doth not, as in the _ 

| 


nun Executoz. 


Caſe, advantage himſelf by his own Wrong. Yet 


that Opinion, allowing this Payment to Cre- 
ditors, muſt, as I think, be. underſtood with 
this Difference, viz. that this Payment ſhall 
ſtand as againſt other Creditors, but not as a- 
gainſt the right Executor or Adminiſtrator: For 
then any Stranger might uſurp the Office of Exe- 
cutor, and take from him that Liberty and E- 
lection, to prefer which Creditor he will in 
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firſt Payment; yea, might take from the Execu- 


tor Power to pay himſelf before others, in caſe 


there were a Debt due to him, which were very 


unreaſonable. 


Of Addition and Alteration by the Statute - 
43 Eliz. cap. 8. | 


WE having conſidered what the Common 
| Law is and willeth in the Premiſſes, let 
vs now ſee what Alteration or Addition a late 
Statute hath made. In the laſt Parliament of 
the late Queen Elizabeth, Conſideration bein 

had of ſubtile getting into Mens Hands Goods 


? 


5 Point, 


of an Inteſtate by Deed of Gift, or Letter of 


Attorney, from one of ſmall or no Ability, to 


whom ſuch ſubtile Contriver hath procured Ad- 
miniſtration to be committed, and ſo himſelf 


would ſtand free from the Suit of Creditors, the 


Adminiftrator himſelf either not being to be found, 
or not being of any Value to ſatisfy Creditors 
it was therefore enacted, That every Perſon 
receiving, or having any Goods or Debts of 
any Inteftate, or any Releaſe or Diſcharge of 
any Debt or Duty belonging to him upon any 
Fraud, as aforeſaid, or without Conſideration, 
of or near the Value, (except in Satisfaction of 

. {ome 
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for each Caſe, 


The Dffice of 
ſome juſt and principal Debt, to the Value of 


the Goods or Debts due from the Inteſtate) ſhall 
be charged as Executor of his own Wrong, ſo 
far as the Value of thoſe Goods and Debts amount, 


deducting all principal juſt Debts to him due, 
and Payments by him made, which a lawful Exe. 
cutor ought to have paid, Here have we a Touch 


of all the Parts precedent, or at leaſt three of 


I. We have firſt a new Executor by Wrong, 
though intermeddling under the Title of an Admi- 


niſtrator. 1 

2. We have a Limit of the Charge by him in. 
curred, ſuitable to our former Expreſlion. 
3. Laſtly, We have to him an Allowance of 
Debts owing to himſelf, or duly paid to others; 
which is more than we have conceived allowable 
to another Executor by Wrong. The Taking of 
Goods after Adminiſtration granted, doth not make 
an Executor of his own Wrong. Salk. 313. 
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HA -XV. 


Of Pleas by Executors, and which be beſt, which 
moſt prejudicial to them, _ 


Ilnce amidſt the Pleas pleaded by Executors 
O there is ſuch Difference, as that ſome induce 
one Kind of Judgment. ſome another, ſome draws 


ing more Loſs and Burthen upon Executors than 


others: Let us conſider of the Differences, ſo as 
Light may be taken to chuſe the ſafeſt or fitteſt 


x 
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- If an Executor do utterly eſtrange himſelf ge 


Irs tor before his Refuſal, that he might have releaſed 
ce all Debts due to the Teſtator, and given away 


tor, but this only who refuſed before the Ordina- 


Executor? I think not, ſince he ſo was Execu- 


from the Executorſhip, ſaying, that he was ne- cutorſbip. 


21 H.6. 19. 


ken upon the Plea, and it be found againſt him, f, % 


the Plaintiff ſhall have Judgment to recover, not 33 6-33» 


Damages only, but even the Debt it ſelf, out of 
the proper Goods of the Executor, if none of 
the Teſtator's can be found to ſatisfy it. And 
this ſhall be thus not only where it is found that 
the Defendant was made Executor by the Wall, 
and proved it, and fo could not chuſe but know _ 
it; but even alſo where he had never proved the 
Will whereof he was made Executor, nor ever 
adminiſtred by Virtue thereof: Lea, though he. 
did before the Ordinary refuſe to be Executor 
of this Will, or to intermeddle with the Execu- 
tion thereof; yet if any other named Executor 
with him did prove the Will, or did not refuſe 

to be Executor, let ſuch other Refuſer take heed 
of pleading that Plea. For Truth 1s againſt the 
firſt Part of his Plea, viz. that he never was Exe- 
cutor z and ſo the Verdict, which muſt be Veri. 
tatis dictum, muſt needs paſs againſt him, and 
make his own Goods Fable as well to Debts as 
Damages, What if no other were made Execu- 


ry? May he ſafely plead that he never was 


all his Goods; therefore I think he muſt plead ye ws cis 


ſpecially, ſhewing his Refuſal, and not generally 2 
deny his being Executor. Nay, admit 1 5 never tor ws 
was once named, made, or intended to be made i 
Executor, yet having * this Plea, that he 


never 
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P, ifbe 0 never was Executor, nor adminiſtred as Execu- 


niſtrgcor, & tor, if it ſhall be found by Verdict that he did | 


peer cr adminiſter or intermeddle as Executor, the ſame 


ei? co, Blow or Burthen falleth upon him: For then the 
141. later Part of this Plea is found untrue, yea the 
| | whole upon the Matter, for by this Adminiſtring 

he became an Executor of his own Wrong, and 

the Denial of this Executorſhip by Wrong or 
Uſurpation, ſhall he as penal to him as the De- 

zee C2, lib. nial of a rightful Executorſhip. The like Law, 


ut I's 


reed: he himſelf, or a Payment of the Debt, or other per- 
ge formance of the Condition made by himſelf. Nay, 
C. lib inr, T find in this later Caſe the Judgment entred ge. 
fr  bni nerally againſt the Defendant, as againſt ano- 
Tefatoris fs ther for his own Debt, not being Executor. And 
this diffe- an Executor is, becauſe his Plea is not only falſe, 

eber. butt the Falſhood thereof was wilfal, ſince it muſt 
of Neceſſity be known to himſelf to be ſo. And 

laſtly, for that all theſe Pleas, if they had proved 

true, had been perpetual Bars, at leaſt againſt 

the Defendant , the firſt indeed had not been a 

Bar againft another, being in Truth Executor or 

3 6.4» Adminiſtrator. But if the Executor had plead- 
ed a Releaſe made to his Teſtator, finding ſuch 

80 of other AN one among his Writings, which yet was ei- 
perform: , ther forged, or never both ſealed and delivered 
2353. and by the Plaintiff as his Deed ; or if he plead Pay- 
7 £4. ment made by his Teſtator; neither of theſe Pleas 
47. The the found againſt him ſhall cauſe the Fudgment to 
Hoo: ce. faſten upon his own Goods: So if he denied the 
ported, Bond or Bill, whereupon the Suit is grounded, 
Zi. terre» to be the Teſtator's Deed. For in all theſe Caſes 
ns defied i „ . e 


by Fita. & ab 33 Heb, the Record being not ſo as che Book dich che Judgment was, 


the 


en gc- Where the Executor pleads a Releaſe made to 


£+.32-rheſe the Reaſan why the Law makes theſe ſo penal to 


2228 Dj eo = e . „ rw <d fg, = 1 yk wp „ „ Fa, , was 


an Executor. 


the Truth being m known to him, he might 


expoſe his own Goods, in Defect of his Teſta- 
tor's, to the Satisfaction of this Debt? No, it 


not a perpetual Bar; for if it had been ſo found 
Hands of the Executor, the Plaintiff ſhould then 


come, I will give him two or three Inſtances. 
Firſt, It may be by Recovery of Debts before 
with-holden, or of Damages for Goods taken a- 
way, or by voluntary Payment of a Debt not 


not come. Secondly, If the Teftator, having a 
Leaſe for Twenty Years, did demiſe the ſame to 
J. S. for the whole Term, if he fo long ſhould 
live; 1f he were alive in Time of the former Ver- 
dict, but now is dead, the Term continuing; 


ſtances might be given, but theſe may ſuffice. If 


is alike 


as was pleaded, yet Aſets coming after to the 


this is now Aſſets, which before was not, whilſt. 
it was but a Poſſibility of a Term. Other In- 


though Special, and not General; and the Law wkhom 
as I take it) in all theſe Caſes, as to the . int 
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honeſtly and reaſonably conceive it to be as he 
did plead. But what if he plead fully Admini- 
fired, and this be found againſt him, which reſt- 
ed in his own Knowledge, ſhall not this falſe Plea. 


ſhall not, for that though this were a falſe Plea, | 
and that within his own Knowledge, yet was it 


have Relief and Satisfaction out of theſe ſince a- 
crued Aſſets. If any ask how Aſſets may after 


before due, for that the Time of Payment was 


Lib. inte. 


the Executor pleaded that the Teſtator ſtood Thi gov, 
| bound in ſich a Statute, or that there was ſuch 595% che 
a Judgment againſt him of Debt to the King, e 
beyond the Satisfaction whereof the Goods weals and an A- 


not reach; this is in Effect a Fully Adminiſtred, r it was 


in. Ch. 


not making of the Executor s Goods liable. But 46. * 


in all theſs Caſes, though the Debt ſhall not be 
+ Caſes, though ST 
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adjudged upon the Executors own Goods, yet 


There 2... the Damages ſhall, in Default of the Executor's 
- wasaward= Goods to ſatisfy thein, And in theſe Caſes it is not 


cd for the 


Damages. material whether the Judgment paſſed upon Trial 


or Demurrer- Nay, It the Defendant Executor 


| plead no Plea, but confeſs the Action generally, 
Bur he may, Or be condemned by Non ſum infor matus; the 
ar ſo to Judgment is the ſame, viz. to recover the Debt 
do, judge Only out of the Teſtator's Goods, and the Da- 
ment for mages of the Executor's Goods in Default of the 
when more Teſtators. What if. the Executor Defendant 
le hal confeſs that he have Aſſets to the Value of Part of 
hare more. the Debt, not of the whole? There for ſo much 
faz. as is confeſſed, the Plaintiff may pray and have 
Judgment preſently without Dainages, and may 
maintain for the Reſidue of the Debt, that the 
Defendant alſo hath Aſſets for the reſt, and fo 

go to Trial ; as appears both by the printed Book 

of Entries, and another Manuſcript which I have. 

But what if this Trial paſs againſt the Plaintif? 

Shall he then have an additional Judgment for 
Damages in reſpe& of the former? I think he 

ſhall have Coſts, which commonly run with, or 

in the Name of Damages; but without a Writ to 

enquire of Damages, none being found by Ver- 

dict, the Court doth not uſually adjudge Da- 
mages. Yet in the Book of Entries I find 6 s. 84. 
Damages aſſeſſed by the Court upon a Confel- 

Fel. 5e. ſion in a Writ of rationab. part. bonor. againſt Ex 
ecutors, and this hath much Affinity with an 

Action of Debt. Yea, in the very Action of 
Debt, where the Jurors for Miſcarriage after their 
M.48H.6. Departure from the Bar were fined, I find that 
Kot-a- 321+ the Plaintiff renouncing the Aſſeſſment of Ds 
3:9. mages by them made, and praying the Court tc 
aſſeſs the ſame, it was done accordingly ; But ta 


was a Special Caſe, Wher 


an Exetutoꝛ. . 


« Whereas we before ſhewed that an Executor 


rs WE ienying his Executorſhip ſhall, if it be found a- 
ot Ml cainſt him, pay the Debt of his own Goods for 


ial bis falſe Plea; this thereabout occurreth to be ad- 


tor Ml ded. viz. that that is only where the immediate 


ly, Wl txecutorſhip of the Defendant is denied. For 


he if B. be made Executor by A. and B. dying makes 
ebt (. his Executor; now if C. be ſued for the Debt 
Da- of A. as Executor of B. Executor of 4, and he 


ant Wl ſequence is a Denial of his being now Executor 

t of of 4. yet if this fall out in Trial againſt him he 

uch Wl ſhall not in his own Goods ſtand liable to this . 
ave Wl Debt, becauſe it is poſſible that he might not know 5c l. ©es | 
nay Wl to whom his Teſtator was Executor. So if 4. | 
the made B. C and D. his Executors, and E. is ſued 

1 ſo ss Executor of D. the ſurviving Executor of A. if 

ook E. deny that D. his Teſtator ſurvived B. and C. 

ave, by Conſequence whereof he denieth the Truth, 

if? Wnt. that the Executorſhip of A. is devolved to 

t for bim, yet ſhall not this, found againſt him, charge 

; he his own Goods; for he might be ignorant of this 


Pant in Fact, viz. whether B. C. or D. lived the 


it to WW ongeſt, And here he denied not his own im- 
Ver- Wincdiate Executorſhip, but a mediate or more re- 
De. mote Executorſhip. And ſo, I think, is the Law, 
. $4, obere C, being ſued as Executor of B. Executor 
onfeſ- ef 4. he pleads that A. by a later Teſtament 
ſt Ex- Hnade himſelf Executor, which is found againſt 
th in; ſo as here he falſly pleaded, and pretended 
20 of linſelf to be the immediate Executor of A. and 
their o denied the mediate Executorſhip, viz. of B. 
| tha 4. and of him to B. Yet Quare of this; for 
wy ſhould not as well his falſe making himſelf 


furge his own Goods, as well 3s his falſe deny. 


denieth that B. was Executor of A. which by Con- b 
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m Executor immediate to the indebted Teſtator 


> - The Om ce of 
ing of that Executorſhip; ſince both Pleas tend 
to the Overthrow of the Plaintiff's Action, and 
each equally reſted in the Defendant's Know. 
ledge ? But this Difference is between them ap- 
parent, viz. That the Denial of Executorſhip, if 
true, is an utter and perpetual Bar to the Plain. 
tiff, as againſt him ſo pleading ; but the Affirni. 
ing of an immediate Executorſhip, where he was 
ſued as Executor mediate, doth not fo, if true, but 
directs the Plaintiff to a better Writ or Action, 
viz, againſt him as immediate Executor to the 
indebted Teſtator. | „ 
Whereas we have before touched upon the co- 
ming of Aſſets futurely to Executors, I think it is 
not amiſs to conſider a little the Form and Frame 


uſual in Pleas of Fully Adminiſtred, which thus 


Li hr 151. Tun, viz. Quod die impetr. &c. plene adminiſtravit 
omnia bona & catalla que fuerunt præd. S. temp. nor. 
tis ſue, & nihil hab. de bonis, &c, que fuer. pra. 

8. temp. mor tis, & c. „ 

„e Thus tying his Denial upon the Things which 
Ai lea were the Teſtators at the Time of his Death, 
5s ret 500d, what if then the Executor have at the Time of 
eanſc ſome this Plea pleaded Goods which were not the Te 

Face ac. ſtator's at his Death, but ſince accrued, as before 

cred: 5s ſhewed, or perhaps a Leaſe for Years ſold by 
the Teſtator, upon Condition to be void, if Five 
hundred Pounds not paid at ſuch a Day, which 
happening after the Teſtator's Death, and De- 
fault made, the Term returneth ; or if the Exe 
cntor by a Writ of Error reverſe a Judgment 
given againſt his Teſtator for Two hundred Pounds, 

and ſo is reſtored thereunto; may the Plaintiff 
now reply generally, that he hath Aſſets which 
were the Teſtator's at the Time of his Death? 
How can the Jury ſo find, when the Truth is * 


== , who „„ ©. „ 


Lend 


—_  wy,y 
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nd Wl f Surely this Caſe is not common, not can T 
nd Wl fhew a Precedent of a Special Plea therein. But 
w- in Keaſon methinks it ſhould be ſpecially, and not Tit. inves 
generally pleaded and ſet forth in the Replication bur a Place: 
it WW And in Caſe where one ſued as Executor denieth feed. 3 
in. WW that he was ever Executor, or adminiſtred as Exe- 2 8. 
m Wl cutor, I find ſometimes the Replication general, 1 5 
vas WW that he did adminiſter, without ſhewing where- 
but MW in or how; and ſometimes Special, ſhewing what 
on, WW Thing was adminifter, and where. Here note, 
the Wl that the Executor Defendant denying (as he muſt) 
two Things, viz. 1. That he ever was Executor. 
2. That he ever adminiſtred as Executor; the 
Plaintiff in his Replication is tied to maintain but 
the one of them, as the Truth of the Caſe is; that 
is, if in Truth the Defendant were made Execu- 
tor, but never did adminiſter; now it muſt be 
replied, that he was made Executor at ſuch a 
Place, without ſpeaking any Thing of his Admi- 
niſtring: On the other ſide, if he did admini- 
ſter, but was not inade Executor, then only the ] 
Adminiſtring is to be replied. But if it ſhall be Se dene d 
found that the Defendant had Adminiſtration to 10%. 
him committed, and ſo adminiſtred by Virtue 
thereof, then is the Verdict to paſs for the De- 
ſendant, for this is no Adminiſtring as Executor; 
and upon a general Denial thereof this may be 
ven in Evidence, as the Lord Dyer reports to Mid. ge. | 
ave been reſolved. But if the Plaintiff do in his 33 | 
Replication maintain both the Points, ſhall this 
make his Plea double? Methinks it ſhould; yet I Lis... 
find it ſo replied, and no Exception taken for the 10 E. 
Doubleneſs. Tr. 17 H. 8. Rot. 28. ER 
A fole Woman being Executor, maketh a 
Deed of Gift of the Teſtator's Goods in Truſt, 
but continueth Poſſeſſion of them, and W 
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F. S. who alſo hath Poſſeſſion of the Goods, and 
in an Action of Debt by a Creditor Fully Admi- 
niſtred is pleaded ; now upon Evidence the Ver. 
dict ſhall paſs for the Plaintiff; for this Alienation 
being fraudulent, was void to all Creditors, and 
ſo as to the Plaintiff the Goods continued the 
Teſtator's, and ſo Aſſets in the Defendant's Hands, 


as was held in the King's Bench. If Fully Admi. 
niſtred be pleaded where the Nefendant hath A/ 


ſets for Part, but not ſufficient for all, and ſo it is 
found; yet ſhall not Judgment be given for the 
whole, but for Part preſently, with a farther A. 
yer Finch, Ward, that when more ſhall come to the Execu. 
46 E-3:f tor's Hands, the Plaintiff ſhall then have farther 


the conra- Judgment for the reſt : So as that falſe Plea doth 
that Judg- him no Prejudice, but makes him in as good State 
mould be (the Charges of Trial excepted) as if he had con. 
of the bu feſſed himſelf to have Part. And I think the Plain. 
Exccurion. tiff upon that Confeſſion of Part may pray the 
much, and like Judgment, without maintaining that the De. 
ros che lag fendant hath ſufficient for the reſt ; for if that be 
when more not true, why ſhould he be put to the Charge of 
See Coke, I. à Trial by Jury? Yea, Sir Edward Coke at the Bar, 
e, Ty. 36 Eliz. ſaid, that where Fully Adminiftred 
js pleaded, the Plaintiff is not tied to maintain the 
.contrary, but may preſently pray and have Judg: 

ment to recover it when Ales ſhall futurely come 

to the Defendant's Hands; which was denied by 

ſome. But truly methinks the Law ſhonld be is 

he ſaid, as well as in the former Caſe, where for 

the. Part which the Defendant had not ſets to 

pay, it was done, upon Verdict fo finding, But 

there, as I conceive, it was not a preſent Jude: 
ment, but an Award that he ſhould have Jug: 
ment futurely , ſo as after when Aſſets come to the 
Defendant's Hands, the Plaintiff muſt ow 5 
5 „„ i 
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Sire facias againſt the Defendant, to ſhew Cauſe, 
not why he ſhould not have Execution, but why 
he ſhould not have Judgment, as I take it: 
ea, where it is found for the Defendant that 
e hath Fully Adminiſtred, yet was it held by all 
the Juſtices, 33 H. 6. 23, 24. and by Friſot, 34 H. 
6.24. that when Aſſets after come to his Hands, 
the Plaintiff ſhall have a Scire facias to have Satiſ- 
faction out of them; but that Markbam, Telverton 
and Forteſcne were of contrary Opinion, and fo 
was the whole Court. 4 H. 6. fol. 4. And it 
ſands with great Reaſon, that where, upon a 
Verdict fully found againſt the Plaintiff, Judg- 50 15 H. 
ment is given Quod nihil capiat per Breve, there 4 l 15. 
he cannot have any Writ to execute the Judgment se 
for him, but is put to a new Action of Debt: red ce. . 
Yet where it is found that the Defendant hath Aſ- $07 £4 
ſets for Part of the Debt, but not ſufficient for the“! 
whole, there it is very congruous that the Plaintiff 
have preſently Judgment — Part, and after, when 
more cometh, then by Scire facias againſt the De- 
ſendant obtain Judgment and Execution for the 
reſt; for here both Verdict and Judgment were 
for the Plaintiff againſt the Defendant, whoſe 
Plea, that he had no Goods, was falſe, and ſo 
found by the Jury. And this Difference was 
ſtrongly avowed by Serjeant Hendon, Mich. 33. 
34 Eliz, and after approved by Fenner Juſt. 36 
Elz. none contradicting it; yet a Book was cited, 
that the Plaintiff recovering ſo much as was found This 1 
in the Executor's Hands, ſhould be amerced for 
the Reſidue z which Popham Chief Juſtice denied | 


| to be Law. 
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CHAP. XVI. 


There Judgm ent ſhall be againſt the Executor? s own 
Goods, though no Plea of the Defendant nor Vaft- 
tion do ſo occaſion : And of the Joo" Manner: of 
Judgments i in ſeveral Caſes, 


| 


H OW by Waſting, called by us commonly 

| a Devaſtavit, an Executor may draw 
down the Execution upon his own Goods, hath 
formerly been handled and diſcourſed of; as 
alſo what Kind of Pleas do make the Executor' 
own Goods liable to the Debt, and what not, 


Now let us ſee where without miſadminiſtring 


or miſpleading, yet the Nature of the Action 
ſhall lay the while Debt or Thing recovered 
the Executor's own Goods. And this we 
mall find in ſome few Caſes. 1. Where an Ere- 
cutor is ſued for Rent behind after his Teſtator's 
Death, upon a Leaſe for Years made to the 
| Teſtator, and by him left to his Executor; here 
it ſhall be adjudged and levied upon his own 
Goods; for Frag o much of the Profits as the 
Rent amounted to ſhall be accounted as his own 
Goods, and not his Teſtator's; therefore he it 
to be ſued as well in the Debet as in the Detint, 
where in other Caſes he is not, but in the Detint 
only, being ſued as Executor. So if any Thing 


delivered to or detained by his Teſtator come to 
his Hands, and he ftill detains the ſame after 
the Demand, and be thereupon ſued in a 
Action of Detinue z for this is his own A&, Nor 


in this Caſe need he to be named ns E, 
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for he ſhall not anſwer Damages for his Teſtator's 

k Detaining. So if he aſſume to pay of his Teſta- 
tors having Aſſets, and be ſued upon this Aſſump- 
ft, and which Debt is to be recovered in Dama- 

| ges, and that upon or out of the Executor's own n 
n Goods; yet is this Action, and the Aſſumption, 
a WM which is the Ground thereof, founded in the 
of Erecutorſhip, and his having Aſſets, for if either 

he had not been Executor, or if he had not had, 

Aſſets at Time of the Promiſe, it had been muduns 1 


an 


ly adm, and would not have bound him, nor esd: cc; 


ww IM given good Cauſe of Suit: Nay, to go farther, f 
th nm the Caſe of. Aſſumption by the Teſtator, and 
as WH Suit againſt the Executor thereupon, we find 
rs the Judgment in Mr. Plomdens Commentary 
piven againſt the Executor generally, as if he 
had not been an Executor, not fixing it upon 
the Teſtator's Goods; yet there the very Debt 


red it ſelf is included in the Damages. But contrari? 
we ly was it after in the Seventh Lear of the late 
Fxe- King, viz. Judgment given, that as well the 
tors Wl Damages as the Coſts ſhonld be levied of the 
the Wl Tcftator's Goods, if fo much in Value of them 
here MW vere in the Defendant's Hands; and if not; 


then were Coſts only of the Goods of the Execu- 


the Wor. And this ſurely is the righter and more juſt 

own Way; for there is no Reaſon that upon a Pro- 

je is nie, more than upon a Bond, the Law ſhould 

tint, cast the whole Debt upon the Back and State of 
tin tte Executor. But perhaps the two judgment? 
Thing ay be reconciled thus: The later was given 
ne to pon a Verdict, Non afſumpſit being the Iſſue, ane 


n a2; J. wit Coſts; ſo as here the jndgment 
Nor W's compleat and full, viz, to recover the ſaid 
uo, aum; but in the other Gy the Judgment 12 
lot | . 1 AG 


there the Jury aſſeſſed Damages in certain, vis. 
the 
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ö 194 The Office of | 
had upon a Demurrer, ſo as the Damages not being 
Kno, it was generally that the Plaintiff ſhould 
recover his Damages againſt the Defendant. Sed 
gquia neſcitur que damna, c. Becauſe it appear. 
| N eth not to the Court what the Damages were, 
| therefore a Writ was awarded. to enquire of 
Damages, upon the Return whereof executed, 
the Judgment was fully and compleatly to be 
given of a Sum in certain: Which ſecond Jude- 
ment it appears not by the Book in what manner 
| it was entred, and therefore might perhaps be 
V. 30 Eli then agreeable with the other: And that the ſaid 
Pe 33 E- firſt Judgment before Damages enquired of is not 
ome Dane ; 

| a plenary and full Judgment, but an Award of 
Iudgment hath been divers Times reſolved , and 
that therefore any Defect and Inſufficiency in the 
Declaration may be ſhewed Time enough after 
the firſt, and before the ſecond Judgment : Yea, 
if the Plaintiff die before the ſecond Judgment, 
though after the firſt, the Action falleth to the 
Ground: So if the Defendant die: Otherwiſe daf 
Death after full Judgment. But this notwith- 
ſtanding, and howſoever there were done upon 
the ſecond Judgment, methinks it were righter 
and fitter that the Damages ſhould be had and 
levied out of the Teſtator's Goods, for whom, and 

in whoſe Right the Executor is ſued. ' 
o for Rent Another Caſe there is wherein the Judgment 


bee bee muſt be, as it ſeems, againſt the Executor s own ca 


 rorsDeath, Goods, Viz. in an Action of Covenant for an 
he sur is Breach of Covenant ſince the Teſtator's Death: 


in the Debet For ſo was it held-both by all the. Judges of the Wl tor 


—— — > y_ rk 
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own Debt, Common Pleas, except the Lord Dyer, and by H 
the Prothonotaries in the late Queen's Time 
where the Caſe. was of an Houſe upon the Leale 8 

e 


negligently burned in the Executor's Time, fot 
| a ; ö f WI. lj 


"s 1 
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| whom we will conſider theſe three Things. 


an Executo2, 

which Damages only were to be recovered. And 
ſometimes where the: Executor himſelf is to 
bear the Burthen, I find the Judgment entred, 
that the Sum recovered ſhall be levied of the 32. . p. 
Lands and Goods of the Executor. Judgment 71m 
pleaded for 5000 l. on a Note payable with In- | 
tereſt, which Intereſt amounted to 19700 l. was 
adjudged a Devaſtavit ; for the Adminiſtrator 
ſhould not have ſuffered ſo muſt Intereſt to be 
in arrear. 1 Lev. 39. 5 „ 3 
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A . 
Of Women Covert Executors. 


Here being two Kind of Perſons who have 
ſome Diſability upon them, vix. Feme Co- 
verts, or married Women, and Infants, touchin 
whom we find in many Places, Queſtion and 
Diſceptation in our Books, we will conſider of 
them by themſelves, or appart from others; yet 
not joining them together neither, but each by 
himſelf ſeparately. = 1 
Firſt, Therefore, of Feme Coverts; touching 


Firſt, Whether they may make Wills and Exe- 
cutors with or without their Husband's Aſſent; 
and how, whereof, and in what Caſes. . 
Secondly, Whether they may be made Execu- 
tors without their Husband s Aſſent, or how their 
Husbands may hinder it. 1 
Thirdly, What Acts in Execution of the Exe- 
cutorſnip they may do without their Husbands, os 
their Husbands without them. © 
3 | 5 PV 


The Office of 
A Woman married, or Feme Covert, we know 
is ſub poteflate viri, cui in vita contradicere non 
potef, as faith the Writ given by the Law to the 

| ife for Recovery of her Land after her Huſ: 
band's Death, being aliened by him. Therefore 
801 „ it 1s that Judges, when a Woman 1s to acknoy. 
ſecrets ex- Jedge a Fine of any Land, do examine her apart 
from her Huſband, to know whether ſhe be 
willing, or come to do it hy the Compulſion of 
her Hufband : It is therefore hard for her to 
have Freedom of Will, and conſequently Free. 
dom to make a Will: Beſides, all her Moveables 
or Goods perſonal, which ſhe had at the Time 
Debts e- of her Marriage, otherwiſe than as Executrix or 
With are Adminiſtratrix, are by the Law totally deveſtel 
nor properly out of her, and ſettled in the Huſband as fully 
ipſo facto upon the very Marriage, as any other 
chat were his own before. Of theſe therefore ſhe 
can make no Diſpoſition, no more than of other 
her Huſhand's Goods. But in caſe ſhe do by 
Will bequeath them, although the Will and Gift 
E. 4. Fra. be void, yet if the Huſhand, as the Caſe was 
ſe :4 in the Time of Edward the Second, do after his 
Wife's Death conſent to this her Will and Gift, by 
delivering of the Goods bequeathed after her 
Death, or aſſenting that the Legatee take them 

by Virtue of ſuch Will and Gift; this amounteth 

to a new Gift by the Huſband. If a Woman have 

a Leaſe, 'an Eſtate by Extent, a Wardſhip, the 
next Avoidance of a Church, or other Chattel 
real, theſe are not deveſted out of her into her 
Huſband by Marriage, but in caſe ſhe over. li 
him, they continue to her as before, no Aliens. 
tion or Alteration having been made by the Hl 
band, who had Power to diſpoſe of them h 
Gift in his Life-time, though not by his Will: I. 
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L an Executow — 
ſuch a Woman in her Huſhand's Life time could 
he not, of or for theſe Things, without her Huſ- 
If band's Aſſent, make an Executor or Will; but 
ſhe dying before him, they would, by the Ope- 


0 ration of Law, accrue to him. And here then 
an obſerve 2 Caſe, though not frequent, yet fall e 


bs Miſchief when it happens. Suppoſe that a Wo- 
f man indebted a thouſand Pounds, and N 
be Leaſes and moveable Goods to the Value ol 
i Three thouſand or Four thouſand Pounds, mar- 
ned with F. S. and then dieth, before the Debts 
recovered againſt her; in this Caſe the Huſband 
ſhall have and go away with all this Value of 
his Wife, and is not in Law liable to pay one 


5 penny of her Debts, becauſe he is neither her 
51 Executor nor Adminiſtrator. What the Chance- paurins her 


ry could do, or rather what the Lord Chancellor n e 
or Lord Keeper would do, in this Caſe, I will ver. 


jw not take upon me to ſay, or determine. Another 

oh Sort or Kind of Goods, or rather Intereſts, a 

un Yoman may have, viz. Debts, or Things in 

bn Action, which, as the former, are not deveſted 
dcn of her by Marriage into her Huſband, nor 
per vet can ſne thereof make an Executor without 

hen i ber Huſband's Aﬀent, although they be one But the, 
my farther from the Huſband than the ſaid may receive 
5 Chattels real; for that though the Huſband do fag dun 


him Executor, as ſne may, or if after her Death 
be take Adminiſtration of her Goods; then, as 4, Hut- 
he is thereby entitled to them, ſo is he liable band was 


allo to pay her Debts out of the ſame, when he ricuai Corr 
hall have received them. 2 8 5 N 8 ho Wi, 
| e 1s 


den to former Huſband, and to Fathers Ce. 


9 Laftly, 
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Laſtly, Dato that a Woman covert is Executrix 

to ſome other Perſon, and in that Right hath 

Goods moveable ; theſe are not deveſted out of 

her, becauſe ſhe hath them not meecly. to her 

dyn Uſe, but as repreſenting the Perſon of anc- - 

ther: But whether then may ſhe without her Huſ- 

| band's Licence or Aſſent, in reſpect of her being an 

Executor, and for Continuation of this Executor- 

ſhip, make Executors, and conſequently a Will, 

or not Hereabout hath been much Diverſity of 

Opinion. Some Books generally ſpeak, that the 

Wife may make an Executor, but ſpeak nothing | 
1 of the Huſband's Aſſent, whether neceſſary, or not. 

e Elſewhere we find it mentioned, that if the Huſ. 

cn, 21. band, after the Wife's Death, countermand (ſome 

Books, falſe printed, ſay command) the Proving 

of his Wife's Will, then it loſeth all Force, or 

becometh void and of no Value: But in this Caſe is 

no Mention in what State this Wife ſtood, viz, 

Whether ſhe were Executor, or no; no, not ſo 

much as whether ſhe had any thing in Action, or 

Chattel real, or not; ſo as nothing in Particularity 

3 E. 4. 1. can be grounded upon that Caſe. But there are 

5 expreſs Opinion, that the Huſband's Aſſent 1 
1 abſolutely neceſſary even in this Caſe, ſo as with- 
out it the Wife's making an Executor ſhall be 

meerly void; and, conſequently, he to whom 

\ the was Executor ſhall now by her Death be dead 

Inteſtate. And of this Opinion was Babington Chief 

4 K, 31, Juſtice, in the Beginning of Henry the Sixth's Time. 

Vet eontrary hereunto was the Opinion of Hias 

1 H. 5 28 b. Chief Juſtice, in the Time of King Henry the Se. 

vent h, viz that where the Wife is an Executor. ſhe 

ma-aay alſo make a Will, and an F xecutor without 

Tit. Paß any Conſent or Aſſent of her Huſhand, And to 

% £4. this Opinion doth Maſter Perkins, after Conſiden. 


an Executoꝛz. 5 


tion of the Books on both Sides, incline : But ſome 
will ſay, that ſince all this, in the late Queen's 
Time this hath been contrarily reſolved, biz. in 
the Caſe between Andrew Ognell Plaintiff, and 
Under bill and Appleby Defendants ; in the End of 
which Caſe it is in expreſs Terms ſaid to have 


been then reſolved, that a Feme Covert, or mar- 
lied Woman, could not make an Executor without 
the Conſent of her Huſband. To this I anſwer, 


that this Caſe is to be conſtrued with Relation ad g.. Ul. 4. x; 


nateriam ſubjectam, viz. to the Matter and Point 
in Queſtion and under Conſideration, which was 
that State of a Woman whereof we have before 
ſpoken, viz. one having Things in Action, Debts, 
or Duties to her belonging, as there in particular 
it was Arrearages of Rent due to the Woman before 
Marriage. As for the Point of a Woman Executor 
to another Perſon, it was never in that Caſe under 


Diſceptation, nor once mention'd in the Debate 
or Arguments thereupon. Now conſidering the - 


very Form and Phraſe of Judgments at the Com- 
mon Law, which are thus, viz. Ideo confideratum 


ft per Curiam, c. not Adjudicatum eft, that is, 


It is conſidered by the Court, not in expreſs Terms, 
that it is adjudged ;z this, I ſay, well obſerved, 
(as to me it ſeems very remarkable) gives us to 
know, that no more is adjudged than is conſider- 
ed of, the Judgment being contained and claſped 
up in the Words Canſideratum eff. Wherefore 


ſince in Ognell's Caſe, the Point of a Woman 


Covert's Ability, in caſe where ſhe is an Executor, 
to make a Will and Execvtor, hath not been con- 
ſdered of, (the Eyes, Tongues nor Thoughts of 
the Judges being once ſet upon it,) it cannot be 
that that Point is there reſolved or adjudged. Be- 
lides, even in a few Words expreſling, as to me 


ae I 


2, S * 
* 1 99 


_ 
* —— nr ern aye; 


COLLIER —_—_—— 
r N X 


f 0 
= 


-The Office of 


It ſrems, the Reaſon of that Reſolution, it appears 
not to have been the Intent of the Judges, that 


the ſame ſhould reach or extend to this Caſe of x 


Woman covert Executor : For it is added (as the 
| Reaſon of the Judgment, in my conceiving) that 
the Adminiſtration of the Wite's Goods doth of 


Right belong to the Huſhand ; which amounts to 


this, in my underſtanding, wiz. that where the 


Wife's making of a Will, and conſequently of an 
Executor, may be prejudicial to her Huſband, and 


prevent him of ſome Benefit or Advantage, or tend 


to his Loſs and Diſadvantage, there it ſhall not be 
available or efte&ual without his Aſſent; and 


therefore not in the Caſe of her, who, having 


Debts or Duties to her due, would, by making 


another to be her Executor, exclude or preclude 


her Huſband from that Benefit which to him 
ſhould pertain. as Adminiſtrator of her Goods. 
Now as for the Goods, Debts, or Credit to her 


as Executor to ſome other pertaining, no Be: 


nefit could redound to the Huſband by having 
uch Adminiſtration of his Wife's Goods; tor 
thoſe ſhould go to, and be the next of Kin of the 
Wife's Teſtator, taking Adminiſtration de bo: 
non adminiftratis of him, if ſhe have no Exe 
eutor ; and therefore her making Executor as 


touching theſe, brings no Hurt or Prejudice to her 


Huſband, and fo is out of the Reaſon of Opnells 
Caſe. Since then it is ſo, and ſince the Law fa- 
voureth Wills, and it was by Implication Part of 
his Will who made her Executor, that ſhe 
mould have Power to continue his Executorſnip, 
by making another to ſucceed therein after her 
Deceaſe, for Performance of his Will; why 
ſhould the Law give to the Huſband, who can 
receive no Prejudice thereby, Power to give In: 

| pediment 
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iment thereunto ? For, Fruſtra eft inutilis po. 
ac. even Reaſon it ſelf ſtands and awards a- 
gainſt him in this Caſe a Quare Impedit, or Ia» 


ther a Non Impedit, as to me it ſeems. Where- 


fore to conclude, I take it, that the Opinion of 


Fineux is good Law in that Point of a Feme Co- 


vert Executor, though not in the other Point, 
where ſhe hath only Debts or Things in Action 


to her ſelf due; for therein the ſaid Reſolution 
in Ognell's Caſe, grounded upon good Reaſon, 
gives me Satisfaction to difter from Fin. who 


making no Difference between the Caſes, held 


the Husband's Aſſent needleſs in both. Poſito then 


the Wife of F. S. having Debts due to her ſelf, 


and being alſo Executrix to F. D. makes with» 


out her Huſband's Aſſent F. N. her Executor, 
and dieth ; what ſhall we now ſay ? ſhall we ſay, 
that as touching the Goods and Credits, or Things 
in Action to her as Executrix of F. D. pertain- 
ing, this Will ſtands good, and F. M as her Ex- 
ecutor, may prove it, contrary to her Huſband's 


Will? And that as to the Credits to her ſelf in her 


own Right pertaining, the Will is void, and there- 
of her Huſhand may take Adminiſtration ? Shall 
ſhe die both Teſtate and Inteſtate, with a Will 


and without a Will? Shall ſhe have both an Ex- 


ecutor and Adminiſtrator ? Why not, to ſeveral 


Purpoſes, as well as where an Executor is made 


mly for one particular Thing, or one Place, the 
Teftator may elſewhere die Inteſtate? And fo 
rhere the Executorſhip is divided, as before is 
ſhewed, and one to whom Part is committed will 
prove the Will, but the other to whom other Part 
« the Executorſhip is committed will not take it 
ion him; here muſt needs be a Dying for Part 
(ſtate, and Part Inteſtate. | : * 
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119. 


ving the Office of Executorſnip put upon them 
againſt their Huſbands Will, there hath alſo been 


1. Brab. Juſtice ſaith, ſhe may be Executor with. 


CP 
As for the ſecond Point, viz. Wives or Wo- 
men Coverts being made Executors, and ſo ha. 


Diverſity of Opinions. In the Time of King Elv. 


out her Huſband, and the Adminiſtration ſhall be 
delivered to her only. And I think he meant that 


this might be without the Conſent of her Huſ: no 


band, or whether he would or not; for ſo it is con 


2H 7.16. b ſaid in the Time of King Henry the Seventh to be con 


» H. 7. 15. 


the Law Spiritual: And indeed in the Courts Spi- c:t 
ritual no Difference is made between Women mar. or 
ried and unmarried, for ought I can find. There WM neſ 
a Wife ſueth, and is ſued, alone without her Hu. Bu 
band; he intermeddleth not, nor is intermeddled her 
withal, touching the Things pertaining to his Wife, WM and 
But at the Common Law it is otherwiſe , and nic 
there, as Brian Chief Juſtice ſaith, a Wife with- WM hav 
out the Aſſent of her Huſband cannot be Execu- Wl wh; 


tor, he meaning thereby that the Huſband may WM tain 


oppoſe and hinder it; for ſuch a one may be WM Prof 
named Executor in and by a Will, without the Ml Cou 
Knowledge of her Huſband. Let us then ſee how Wl and 
after the Death of the Teſtator the Huſband can tern 
hinder her proving the Will, or intermeddling to Bl ther: 


adminiſter, ſince it may be a Matter both o Hug 


much Trouble and Danger to him to have the te ( 
Executorihip faſtened upon his Wife, and conſe- Bi not 
quently upon himſelf. On the other ſide, it may ¶ bitio 
be a Benefit and Advantage to the Huſband , and BN ins. 

therefore we will alſo conſider, whether the Hul: to be 
band may (though his Wife would refuſe) aſſume Wl ny x 
the Executcrſhip, and faſten it upon her. Th*WM This 
Teſtator therefore being dead, and Fame or con Bi lng 
mon Bruit carrying it-to the Ordinary, * 1 md c 


N 


— 9 
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wife of J. S. is made Executrix; if ſhe come 
not in gratis or voluntarily to prove the Will, Pro- 


ceſs or a Citation is to be ſent out of the Spiritual 


203 


Court againſt her, to enforce her coming in to 


take on her the Executorſhip. She coming may 
clearly, as well as any other Perſon, (eſpecially 
e 


if her Huſband concur with her therein) reſu 


this Office, Truſt, and Charge, ſo as if there be 
no other Executor named, the Ordinary muſt 
commit the Adminiſtration. If ſhe ſhould not 


come and appear, ſhe ſhould be excommuni- 


cate, as I take it, notwithſtanding any Allegation 


or Intimation by her Huſband of his Unwilling- 
neſs to have her take upon her the Executorſhip. 


But Toppers ſhe does come into Court, and offers 


her ſelf ready to take the Executorſhip upon he» ; 
and on the other ſide her Huſband expreſſeth his 


Diſaſſent thereunto, praying that ſhe may not : 


have the Execution of the Will to her committed : 
What will then be done? This, I confeſs, per- 
tains to another Learning, and not to that of our 
Profeſſion. But foraſmuch as I find, that in the 
Courts Spiritual a Wife ſtands in the ſame Plight 
and State as a Woman ſole, the Huſband not in- 


termeddling withal in the Affairs of the Wife; 


therefore do I conceive, that in that Court the 
Huſband's Refuſal will not be of Force to hinder 
the Committing of the Executorſhip to the Wife 
not refuſing ; at leaſt if there come not a Prohi- 
bition to ſtay the Spiritual Courts ſuch Proceed- 
ng. But whether a Prohibition be in ſuch a Caſe 
to be granted or not, as I find no Reſolution in 
my Books, fo will I not take upon me to reſolve. 


This ſtands clear in the Rules of the Law of Eg - 


ind, that the Wife is under the Huſband's Power, 
ind cannot contradict him in pleading and 2 
1 bother 
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43. H. & 3r. other Acts, even touching her own 'Freehol(: 
1 . - ' Nay, ſhe cannot take Lands nor Goods by Gift q 
Conveyance without her Huſband's Aſſent, as the 


Law hath been, and, for ought I know, is taken, Ml bei 
But if once the Will be prov'd, and the Execution WM 11 
thereof committed to the Wife, though againſt MW mi 
her Huſband's Mind and Conſent, I think it will Ml Hu 
ſtand firm; and the Huſband and Wife being after 0 

0 


ſued, cannot ſay that ſhe never was Executriz, 
And I doubt whether the Wife adminiſtring with rf 
out the Huſband's Privity and Aſſent, although i {ol 
the Will be not proved, do not conclude her Huf. to 


band as well as her ſelf from ſaying after in any iſ 1! 
Suit againſt them, that ſhe neither was Executor, Vo. 


nor did ever adminiſter as Executor. Yet per- 


ſpeaking of ecutor without or againſt her Huſband's Mind, J Flee 
band, can be Law. On the other ſide, if the Huſband I bete 
of a Woman, named Executor, would have biste 
Fr Wife to take upon her the Execution of the Will 
Heme and to prove the ſame, but ſhe will not afſent E gert 
band my thereunto, (wiſhing, perhaps, that Gain and Be- ito 


adminiſter, | . 
and prove” nefit rather to ſome of her Kindred by a way a _ 


bis wit. Adminiſtration, than to her own Huſband by her 
Executorſhip, as ſometimes Wives accord not well! 
with their Huſbands 5). in this Caſe I think the 
Court Spiritual will not faſten the Executorſhyp 
upon the Wife againſt her Will. But dato that 
the Huſband, though the Will be not proved, doti 
adminiſter as in the Wife's Right, but againſt her 
Mind and Will; ſhall ſhe he now hereby bounc 
and concluded, ſo as after ſhe cannot decline ot 
avoid the Executorſhip? And ſurely, I * that 

| 18 AY ring 
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during her Huſband's Life ſne ſtands concluded 
at the Common Law, ſo that there ſhe ſhall not 
be, nor can be ſued alone as Executor, and then 
being ſued with him, ſne muſt join in Plea with 
him, viz. that ſhe neither was Executor, nor ad- 
miniſtred as Executor; and then this Act of her 
Huſband's given in Evidence will, as I take it, 


cauſe that the Verdict be found againſt her: Not « Elz. Dy. 


ſo after her Huſband's Death, for then ſhe may it Sun. 


refuſe, as the Lord Dyer ſaith, and citeth as re- f. N. 


ſolved. Theſe Things I thought good to offer ber bi. 
to Conſideration, and ſo leave them without Re- | 
ſolution, Difference perhaps may be where a 
Woman ſo made Executor taketh a Huſband after 

the Teſtator's Death, before either proving or 
refuſing to prove the Will, and where ſhe is made 
Executor during the Coverture; as there in caſe 

of a Deſcent of her Land to the Heir of a Dif- 

ſeiſor; for when there is upon her ſuch a State of 
Election, ſhe, marrying re her Reſolution or 
Determination, doth upon the Matter deliver it 

into the Huſhand's Hands: Not ſo where it firſt 
indeth and falleth upon her in the State of Co · 
verture. If the Huſhand were indebted to the Te- 

ſtor, this making of the Wife Executor is, as I 

take it, a Releaſe in Law, as well as if ſhe were 

the Debtor: But if after the Teſtator's Death ſhe 


bo marry ſuch a Debtor, it is a Devaſtation, 


Tus Thind Pint. 
Incbing the Adminiſtration or Execution of 


the 5 
of an Executor by a Feme Covert and ber a” 


E will now come to admit the Execution | 
of the Will aſſumed by concurrent Con- 
| TT 1 wi 


- The Ofice of 


with both their Likings in the Wife's Name; and b 
enamine what Acts the Wife of her ſelf is able to 0 

do, and what her Huſband without he. 8b 

It hath been conceived by many of old, and by n 

ſome of late, that if a Feme Covert, or married of 

Woman Executrix releaſe a Debt of her Teſtator, WM G 
See 38 Hl. 6. Or give away the Goods which ſhe hath as Exe- fo 
4 In bebe cutor, or deliver a Legacy bequeathed, it was MW m 
Jan de ter firm and good; and on the other ſide, that her pe 
edman. Huſband's Gift or Releaſe was of no | Value, for Wl as 
dee and that the Adminiſtration or Execution of the Will I N. 
te nan is committed to the Wife only. And ſome have {MW th 
Ajer"ms gone ſo far as to ſay, that ſhe may ſue or be ſued MI he 
Renn without her Huſband, (in the Courts of Com. mt 
mon Law, I mean; for in the Spiritual Court it the 

is true, the Huſhand is not joined with the Wife na 

in Suit.) But the Law is doubtlefs in all thoſe WF Su: 


Points contrary, as not only ſome Opinion alſo or 


was of old, viz. in the Time of Henry the Seventh, WI cu 
but alſo hath been in the late Queen's Time re bar 


men Covert Executors, their Releaſes or Acqui. 


33 H.s. 31. 


ſolved: For otherwiſe, if the Wife s Gift or Re Ii 
leaſe ſhould ſtand good, her Act might exceed: is, 

ingly endamage her Huſband, and make hi Ali 
Goods liable to the Creditors, the Teſtators BM to a 
State being waſted by the Gifts or Releaſes of ha Lan 
Wife. Wherefore it was held in the ſaid late Calc, WW Hull 
that unleſs due Payment were made to ſuch Wo- Een 


tances be void, and ſo alſo their Gifts and Grants; 


yea, it was then held, that the Husband of thy Hull 
Wife Executrix may give Goods, or make Re this 
leaſes of Debt at his Pleaſure. But doubtleſs V Wife 
Marriage, neither are the Goods (though perſonal tic 
which the Wife hath as Executor, deveſted out o hi 
her, and ſettled in her Huſband, as her own Good ind 

d par 


are; nor, if ſhe die, ſhall they accrue to the Hu 


2 
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band, if no Alteration were of the Property, but 
) ſhall go to her Executor, or to the next of Kin, 
being Adminiſtrator of her Teſtator, if ſhe have 
7 Wl no Executor and fo was it held in the firſt Year 
of Queen Mary. Yea, though for any other 
t, Goods which the Wife had in her own Right be- 
fore marrying, the Huſband alone, without na- 
„ming the Wife, may maintain an Action of Treſ- 
et paſs: Yet touching ſuch Goods as the Wife hath 
or as Executor, the Action muſt be brought in the 
1 Names of the Huſband and Wife, to the end that 
ve the Damages thereby recovered may. accrue to 
ed her as Executor in Lieu of the Goods. So alſo 1 
m. muſt the Replevin for thoſe Goods be in both 14 
it their Names. But although the Huſband be thus z ,, EA i 
ife WY nemed with the Wife, yet principally is it the ©». B-. 
ofe WI Suit of the Wife; and therefore in ſuch Actions, band be to 
if or in Debt by Huſband and Wife, ſhe being Ex- wunbem IM 
ith, I ccutor, if it come to Trial by Jury, the Huſ- Ah Ws, N 
te. band being an Alien, yet ſhall he not have Ex<or 
Re Trial per medietatem lingua, or alienigenarum, that eee | 
el: is, by half Aliens, as in other Caſes, where an C4 — | 
his MY Alien is Party to a Suit, is to be had. And where Nr C 
tor: to a Wife made Executor, Power is given to ſell = 
* his Land of the Teſtator's, ſhe may ſell to her own 
"aſc, BY Huſband, as was reſolved in the Time of King 
Wo Henry the Seventh, where the Feoffees (it being „ HN ae 
Land ſettled in Uſe) were committed to The Fleet, 
for that they would not execute an Eſtate to the 
Huſband according to the Wife's State. But of 
this J much marvel, ſince the Law intends the . jun. 
Wife ſo under the Huſband's Command and Sub- . e 1 
ection, that it holds not her Diſpoſition of Land may Sis 9 
t him by Will free, nor therefore of Force; bunxw = 
and how ſhall this then be conceived to be but _ 
a partial Sale? Yet volenti non fit injuria, ann 
1 | e 


Feger ln he that will put ſuch Power into the Hands of 4 


in Ban. Reg. 6 | ; ; N 
5.27. L. Woman under Coverture, doth in a manner ſvh. 


Paſch. 27. 
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Fro hf, ject it voluntarily to the Huſband's Will. And it 
Pieſudier w hath been held by ſome, that even an Infant's or 
them char Feme Covert's Conveyance in ſuch Caſe of Ne. 
ceſſity ſhould ſtand firm and unavoidable, becauſe 
of the Condition expreſs or implied, that the State 
ſhould be void if no ſuch Conveyance' mate; 
Feme Covert put our Money in Name of another, 
but for her own Uſe ; he whoſe Name it 1s put 
out in, is but a Truſtee; yet in Law it is his Mo- 
ney, and the Wife hath no Remedy for it, but in 
a Court of Equity: Therefore the Huſband ſhall 
not have it as Huſband, but he may have it as Ad. 
miniſtrator to his Wife. March 34. 
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CHAP. XVII. 
Touching Infants, and their making or being mais 


Executors. 


Blue now to conſider of Diſability by Age, 
D for Want of Years in Perſons making or be 
ing made Executors; let us firſt take View df 
the ſeveral Ages of Men and Women, to ſeveral 
Purpoſes material in the Law, Judgment, and Re 
ſpect. And firſt, touching a Woman: Wangfol, 
in Henry the Sixth's Time ſhews, and other Books 
approve, that ſhe hath ſix ſeveral Apes reſpedde 
in and by the Law: As firſt, the Age of ſeven 
1. Years, for her Father to have Aid of his Tenant 


E. 


2. to marry 
Dover, that is, that in Caſe ſhe be of that Age at 
the Time of her Huſband's Death, ſhe ſhall l 
| k | * * endoyel 


her. Next, nine Years, to deſerve 
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1 endowed ;| But not if ſhe be any thing under chefs 
b. Years; the Law: being phyſically informed, that 


it a Woman at thoſe Tears may conceive a Child, 3 x;...... 
or but not under them. But of ſomewhat different 
le. Opinion was, as it ſeems, the Parliament in the _ 

iſt late Queen's Time, when it was made Felony 
ite to have unlawful carnal Knowledge of any Wo- 
de: man- Child under the Age of ten Years, it being 
er, then conceived, às I think, that no ſuch could 
put Wl conſent. The Age of Twelve Years, is a Woman's 
lo Time for Aſſenting or Diſaſſenting to Marriage 
in in more tender Years had. For fo it appears by 
nal divers Books; although Mr. Littleton has here 
Ad-. no Diſtinction between Male and Female. The 
Age of Fourteen Years is a Woman's Time to be in ef 
Wardſhip, or not: So as if ſhe be any thing above 
— WT thoſe Years at the Time of her Anceſtor's Death, 
ſhe eſcapeth Wardſhip. The Age of Sixteen Years 
is her Time of coming out of Wardſhip, being 
once fallen under it; for a!though had ſhe been 
full Fourteen, ſhe had eſcaped it, yet not ſo being 
it the Time of her Anceſtor's Death, her Wardſhip 
laſteth till Sixteen Years, except the Lord ſhall _ 


Age, Wi boner marry her. And laſtly, the full Age of 
r be. 2 Woman, whereby ſhe is enabled firmly and una- 
w of {Wvoidably to make Grants or Conveyances, is 
vera I Twenty-one Years, as well as for the Male: Be- 
d Re bre which Time be it that ſhe being ſole make a 
gfadFeoffment or other Conveyance, or being married 
Books Walien her Land by Fine, and her Husband of full 
weed ge join with her, yet is it infirm and/avoidable. 
ſeven Now of the Male, or Man, the firſt Age ma- 


terial, and ſettledly reſolved on, is Twelve Years; 
hr at that Time each Male is, at the Leet, to ſwear 
bis Fidelity to the King. This Women do not, 
id therefore are they * ſaid to be n 
1 : | ut 


2, 


1 H. J.. 16. 
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but to be waived, becauſe they have not this Ad. 
mittance into the Law which Males have. This 
hath been, as I think, the Ground of that Speech, 

that Women are lawleſs Creatures. 
- The Second Age of Males is fourteen Years, ac- 
counted by the Law the Age of Diſcretion, eſpeci- 
ally material to two Purpoſes; viz. Firſt, that if 

one under that Age commit an Act amounting 
to Felony, yet is he to ſtand free from the At- 
tainder and Puniſhment incident to a Felon. Re- 
gularly it is thus, but Von eft regula quin failat, 
One of much leſs Years, having attained Ripeneſs 
of Diſcretion and Diſcerning, ſhall incur the 
like Attainder as one of full Age: As was reſolved 
in the Time of King Henry the Seventh, touching 
an Infant but of the Age of nine Years, who 
having killed another Boy of the like Age with 
his Knife, and then hiding the ſlain Boy, and 

excuſing the Blood found upon him by ſaying 
that his Noſe had bled : It was held by the Judges, 


that he was to be hanged as a Felon, his ſuch 
Non-age notwithſtanding. The other Point touch- 
ing which this Age of fourteen Years is eſpect- 
ally material, is touching an Heir of Lands held 
by Socage : For in cafe ſuch Heir be under that 
Ape, he is to be in Ward to the next of Kin ; but 
if he be of that Ape, he is not to be in Ward at all, 
for that the Law judgeth him to be of Diſcretion 
at thoſe Years: And therefore a Guardian in 80 
cage being in Effect but a Bailiff accountable, he 
hath no Need of ſuch an one, other than ſuch 2 
himſelf ſhall chuſe. : 
The third Age in and touching Males mater: 
al is fifteen Years: For every Lord of a Manor, 
or one having Freeholders in Socage, or b/ 
Knights Service, when his eldeſt Son —_— 
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that Age, viz. fifteen Tears, is to have of them 


MW Aid for the Making of him a Knight, towards 


which every one holding by a whole Knight's Fee 
is to pay twenty Shillings, and ſo ratably far 
more, more, and leſs, leſs: And each holding 
twenty Pounds Land in Socage is to pay the like 
Sum, and ſo ratably for more or leſs. 
The fourth Age of Males is the full Age of 21 4. 
| Years, which maketh him free from Wardſhip, 
having Lands held by Knights Service deſcended 
unto him, and alſo makes him able to alien Lands 
or Goods, makes firm his Bonds, Statutes, Recog- 
nizances, &c. For although at fourteen the Law 
judge him of Diſcretion, yet doth it not hold him 
fully ripe till one and twenty. — 1 5 
The laſt Age of Males reſpected by the Law 5. 
is ſeventy Years: At which Time Sheriffs are to Naher , 
forbear to impanel them in Juries; and in caſe © te cr. 


they do, ſuch old Man may have a Writ to bee — 


% TEETH 


es, Wl the Sheriff, grounded upon the Statute for that Pre by 
uch Wl Purpoſe made in the Time of K. Edw. 1. com- Fa rn 
ch. WJ manding ſuch Sheriff to forbear the impanelling ; E.. 1. 
eci- of him, and he may have an Action to recover 1 E.. Ne. 
eld Damages upon that Statute. This is called by ** . 1630 
that I moſt a Vrit of Dotage; a Word, perhaps anciently 

but WW taken in good and favourable Senſe, pro date ate- 

all. ui, viz. a Gift, Privilege or Exemption allowed 
tion Wl to Age in Favour thereof, and as a Benefit, Ha- 

 So- Wi ving thus by Way of Ingredient or Introductiann 
e, he taken View of theſe ſeveral Ages, let us now ſee 

ch a WW wherein and how Age is material touching them 
bo are to make or to be made Executors, and 

ater: WW what Age is required thereabout. Maſter Perkins 

anor, WI faith, that one of four Years old may make a Will, 

r bnd conſequently 'Executorsz and his Reaſon js, 

th to 2 +: 2 A Pi2Y +1 1. qhetands 
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Deviſe, f. becauſe the Executors being to account before the 


Reaton, for Ordinary, it cannot be intended but that the 
make an itt Goods ſhall be diſtributed for the Good of his Soul, 
execs He ſpeaks as if he only made an Executor by his 


baving a. Will, but did not bequeath any thing, but left all to 
 re&ion for the Executor's Conſcience and Diſcretion, which 
his Pons“ 3s not uſual, though feaſible, as before I have 
ſmewed, or ſaid at leaſt. But admit it were ſo, and 
no Bequeſt at all contained in the Will ; yet ſince 
at that Age an Infant hath no Diſcretion to ele 
a fit Perſon to diſtribute his Goods, Money and 
other Things; no, nor to make Continuation 
of an Executorſhip to another, to whom perhaps 
the Infant was Executor; I cannot ſee that his 
Will ſhould be of any Force: But if he be of the 
Age of 14 Years, being the Age of Diſcretion in 
the Judgment of Law, then I ſhould hold him 
able to make a Will, although yet he be an Infant 


till 21 Years, and can make no Gift of Land not 


Goods which ſhall be of Force. And Babingtm 

9 H.. J. . Chief Juſtice, to other Purpoſe, makes like Di 
ſtinction between an Infant of ſuch tender Lean, 

and one come to the Years of Diſcretion. % 

alſo, as before we ſhewed, it is in the Caſe of 
Felony. And that Way alſo ſounds that which 

Hank. ſays in Hemy the Fourth's Time, un. 

H. 4 22. that an Infant of 18 Years old may be a Diſſeiſor; 
as implying. that his Years may be ſo tender, 

49 Ed. 3.44. that, as Candiſb ſaith of an Infant in Ed. the Third! 
Time, he is not to be intended able to knov 

or diſcern between Good and Evil:  Methink 
therefore he ſhould be at the leaſt of the Age ) 
Diſcretion, viz. 14 Years, who ſhould be able tc 

make a Will, and conſequently an Execute! 

And the Cuſtom for an Infant of fifteen Yearso| 

to bequeath by Will, hath, as to me 4 — 
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he Affinity with this Opinion, though there the Caſe 
he was of Land in a Borough deviſable by Cuſtom. „ H... 
ul. And that way reflecteth the Caſe in the Time of *: H.6. fe 
his King Henry the Sixth, where it was ſaid, that an * . 94 
to Wl Infant under fifteen Years of Age ſhould not wage 
ich bis Law, viz. take an Oath to acquit himſelf _ 
ive ll of a Debt, or excuſe his Default in an Action real. 
nd And farther Reaſon of this Opinion will ariſe 
nce cut of the Conſideration of an Infant made an 
en Executor: = 9, eee on 
and Now touching an Infant made Executor, how 
ion young ſoever he be, the ww, of him ſo is not 
aps MM void; but yet the Execution of the Will, which 
his s the Perſormance of the Office of an Executor, 
the WI ſhall not be committed to him till he come to the 
in Age of ſeventeen Tears, by the Law Spiritual, 
hin and till then (for that he is not able to do the 
Cant part of an Executor) Adminiſtration is to be 
not committed to ſome other: Let if it be a Woman c. l, 5. 
zun Infant who is fo made Executrix, in caſe ſhe be? 
Di- married to a Man of ſeventeen Years old or 
ears, I more, now is it as if ſhe were of that Age, and her 

$M Husband ſhall have the Execution of the Will; and 
ſe of WM if Adminiſtration were before committed during 
hick WM the Minority of the Woman, it . ſhall now ceaſe, 

i. WY is is ſaid in Prince's Caſe. Let I do a little mar - 
vel at theſe Opinions, conſidering that theſe Things 
are managed in the Spiritual Court, and by that 
Law; und it intermeddles not with the Huſband 1 
in the Wife's Caſe: Now by that Law, and not 4. Elim 
our Common Law; comes in this Limit of ſeven- 
teen Years. And I have ſeen it otherwiſe reported 
n the Inſt ist. r t i ay ooo, 

Farther, touching Infants Executors, and un- 
ler the Age of ſeventeen Years, this is to be noted, 

ix. that ſuch an one * able as an Executer 

25 Eo . to. 
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Can: to aſſent to « Legacy, ſo as it may by Virtue fo 
eng thereof ſettle in the Legatee. Alſo if Adminiſtra- ct 
io nne tion be during ſuch Minority committed with ſpe- in 
emor, 3" cial Words of Reſtraint or Limitation, viz. that it ir 
Adminiſtra- is done to the Uſe. or Profit of the Infant Execu- a 
SE nn tor, then no Sale of Leaſe or Goods, or Aſſent to Ml © 
ep. 5. Legacy, by ſuch Adminiſtrator, will bind or pre. 2 
85 2 0 judice the Infant Executor; but otherwiſe, Per- di 
haps, if the Adminiſtration during the Minority in 
be committed generally. And if the Teſtator Ml Bi 
himſelf, making an Infant Executor, doth alſo ap- an 
point another to be his Executor during his Non- Bil (+ 
age, expreſſing it to be only for the Benefit and an 
Behoof of the Infant Executor; I doubt. whether. cu 
this temporary Executor ſtand any Whit reſtrained Ml vc 
from what-pettains to the Power of an abſolute Wl ſh. 
Executor: For there may be; perhaps, Difference Wl Gr 
between him to whom the Owner of the Goods on 
conmmits the Government of them, though but for Wl an 
2 Time and in ſpecial Manner, and an Admini- Wl no 
ſtrator ſo eſpecially made by the Ordinary, anc ll ty 
ther being pfeſently by the Will of the Owner or thi 
Teſtator to have the Adminiſtration, in whom the 
for a Time legal Defe& is found. But now let by 
us paſs over this Age of ſeventeen, and conſider d Ml in 
the Infant between that Time of his being admitted al 
to take —_ him the Executorſhip, and His Adcom Bl if | 
iſhment of his full Age of one and twenty. Firſt, WM the 
hen, ſuppoſe that he doth releaſe a Debt due to BM qui 
his Teſtatorz whether ſhall this be good to bind ll it | 
him, and to diſcharge the Debtor, as well as if the cep 
Executor had been of full Age, he now ha pr 
proved the Will, and being by the Law Spiritual Del 
approved an Executor able?” and this Point coming Bl Cor 
in Queſtion in Rufel's Caſe in the late Queen fiat 


Time, Conſideration was had of divers good 9 


9 


an Executoz, 


* 


ſons for enabling of this Releaſe 3 38 that an Exe- H. 26 El. 


cutor repreſents the Perſon of his Teſtator, and 


in his Right and Power doth theſe Acts and not 
in his own; and therefore his Infancy, which is 
2 State or Condition of his own natural Perſon, 
ſhall no more diſable him than it doth the King 
a Mayor, or other Head of a Corporation. Allo 


divers Books were found to run that Way, as well 1 x, .,;. 
in the Caſe of an Infant, as of a Feme Covert. E. 3-25 


But upon great Deliberation in the King's Bench, 
and upon Conference had with the Lord Ander- 


ſon, Manwood, and other Juſtices, it was reſolved _ 


and adjudged, that the Releaſe of an Infant Exe- 
cutor, without Payment of the Debt and Duty, 


would not bind cx bar him. 1. For that if it c. . 5. ,. 27. 


ſhould; it would be a Waſting or Devaſting of the 
Goods of his Teſtator, and ſo would charge his 
own Goods. 2. It would be a Wrong, which 
an Infant could not do by his Releaſe. 3. It was 
no Purſuit nor Performance of the Office or Du- 
ty of an Executor, but the contrary. And upon 
this Judgment a Writ of Error was brought in 
the Exchequer. Chamber, where it was agreed 
byall, that the Releaſe was not effectual nor bind- 
ng ſo as this Point now had the Reſolution of | 
all the Judges of England. But. it was agreed, that 
if Payment or Satisfaction had been made, then 
the Infant Executor might have made a good Ac- 


it ſelf, if proved, brings | Diſcharge enough, ex- 
cept in the Cafe of a ſingle Bill. Note, that the 
principal Caſe adjudged was not a Releaſe of any 
Debt or Duty, by Specialty, but of Treſpaſs in 
Converſion of Goods found or taken in the Te- 
fator's Lifetime. But Poſito that this Infant had 
iſlented to a Legacy, r. will this bind him 
ü 5 ö 


quittance and Diſcharge; and indeed, Payment 
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ment, then, haply, he may be forced to pay. 
Qucre, notwithſtanding, whether theſe Acts (tho 


The Dffice of ; 


or not? for in the Caſe of Ruſſel it is ſaid, that 


all Things which an Infant doth according to the 
Office and Duty of an Executor will ſtand firm; 
now it is Part of his Office to pay and execute 
Legacies. Yet ſince this Act amounts to a Vaſta- 


tion or Waſting of the Teſtator's Goods as well 


\ ficient for Payment of the Debts, and conſe- 


( 
| 
| 
{ 
as the other, in Caſe there remain not Goods ſuf. | 
0 
1 


quently here, as well as in the other Caſe, the 
Infant's own Goods would become liable to his J 
Teſtator's Debts, I doubt, and incline, that it is a 
not, nor can ſtand effectual: For except in the © 
other we admit a Want or Poſſibility of Want b 
C 
J 
n 


of Aſſets or Goods, the Releaſe could neither hurt 


the Infant himſelf, nor do Wrong to any other; 
and that admitted, this Caſe is of like Prejudice. 


Yet if theſe Aſſets ſhould be void, fo alſo would A 


be his Payment of Legacies: And how then were Wl © 
he an able Executor at the Age of Seventeen re 
Years, to ſue and to be ſued for Debts: and Le. be 
gacies? And if upon Suit it cannot be ſhew:d ll ta 
that Debts will take up all, or diſable the Pay- 


voluntary) ſtand not good upon Bene eſſe, or con- 
ditionally, viz. if. there be beſides Goods ſuffici. 
ent, Sc. or that elſe the non-aged Executor may 
have an Action of Account for the Money b 


him paid to the Legatee, and alſo avoid his Al: BI ant 
ſent, where that is only needful. But doubtleſs, WM fo 
neither the Aſſent of ſuch Executor before the WI fav 
Age of Seventeen, nor any Payment of a Debt Wl the 
to him, could be good, although ſuch Acts to, of Wl ſha 
by another Executor before the Proving of the Wl be 
Will, would ſtand firm and good; fagethis Infant BI Her 


wants not only Proving, but alſo Ability m_ 
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t his Teſtator's Willz yea, the Will ſtands ſuſpend- 


e ed, and the Teſtator as it were Inteſtate, whilſt 
3 the Adminiſtration ſtands in Force, ſo as during 
te that Time nothing can be done by any as Execu- 


a. tor; and therefore there is great Difference be- 0 
11 tween the Caſes. What if Payment/of a Legacy 

uf. be made to an Infant, can he make ſufficient Ac 

ſe- quittance ? I his, I' confeſs, is beſides the Point 

he in hand; yet becauſe it concerns Infants and 

his Executors (though not Infant Executors) it is not 

is WH amiſs here to caſt ſome Thoughts and Words up- 

the on the Point, for that it many Times perplexeth- 

ant both Executors and Legatees. Firſt therefore, in 

urt Caſe the Infant be of the Years of Diſcretion, viz. 

14. I hold it clear, that any Payment to him 
made will ſtand good, for that the Law at that 

Age holds him able to govern and manage his 

own Lands held in Socage, and conſequently to 

receive the Rents thereof : Wherefore, whether 

de who makes ſuch Payment have any Acquit- 

tance or not, if he have Proof of the Payment, 

he is well enough acquitted from any ſecond: Pay- Notes of 
ment; and if without Payment he get an Acquit- After. 
tance, it will not ſuffice, the Infancy of him who duittances. 
makes the Acquittance conſidered. Beſides, If the 
Acquittance be, as moſt uſually they are, but ſigned 

only with the Name of the Maker, and not ſeal - 

ed, it is only an Evidence or Proof of Payment, 

and no pleadable Acquittance, becauſe no Deed; 

ſo as it nothing differs from Proof by Witneſſes, 

ſare that it is not Mortal, as they. But now if 

the Infant be under the Years of Diſcretion, what 

ſhall we ſay to a Payment to him, eſpecially if 

he be but three or four Years old, or-thereabout ? 

Here J think Caution is to be uſed by the Execu- 

jor generally; and the ſureſt Way is, if he fear to 


keep 
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keep it in any Reſpects, to pay it into the Court 
where it is recoverable, viz. where the Will was 
proved: Yet the Cafe ſo may be, as that this 
Payment may not be at all ſafe for the Executor. 
As put the Caſe that he entred into Bond or Sta- 
tute, to pay all Legacies by ſuch a Day to the 
ſeveral Legatees ; here, I think; the Payment into 
the Court Spiritual ſufficeth not, for that muſt 
make the Receipt to be with ſome Charge, which 
is in ſome Kind an Abatement; there, I think there. 
fore, legally to ſecure the Executor, the Payment 
muſt, be to, or in the Preſence of the Guardian; 
becauſe of Nutriture, viz. him or her who | hath 
(though not as Guardian in Reſpect of Lands) the 


| Cuſtody or Education of the Infant; for other 


wiſe, to pay'it into the Hands of ſuch a tender In- 
fant, ſeparate from any Governor or Guardian, 
were to expoſe it to Loſs, both for that he is 
not able to count the Sum, and for that he, yet 


not being come to diſcerning Years, were alike, 
with Aſop's Cock, to part with Pearls or Coin 


for Plums and Trifles of no Value. But in Cafe 


no Bond, nor other collateral Penalty lie upon 


the Executor, or in Caſe the Bond or Statute be 


only to perform the Will generally, which nothing 


alters the Courſe of Payment, which by the Will 
the Law lays upon Executors ; then is not the Ex: 
ecutor put to any ſuch Payment, nor need pay 
without Demand and Acquittance, as in Caſe 


Payment upon a fingle Bill, or of Rent-ſeck, where 


no Diftreſs can be taken. nor other Penalty in. 
curred. Yet in that Caſe, if Demand be; and 


Acquittance ready to be given, let the Executor 


take heed, in Caſe he be bound to Performance, 
that he ſtand not upon the Invalidity of the Ac: 


quittance in reſpe& of Nonage; for, as I have 


aid, Proof by Witneſſes may ſupply a Nullity 2 


| fully for them who ſeek not Evaſion from Pa 
| ment, but only Security in Paying. And of In- 


an Exerutoꝛ. 
Acquittance, and much more the M eakneſs or 


| Imbecility 3 Payment, according to the Teſtator's 
| Appointment being the Matter which acquitteth, 
the Payer, and this the Executor may have tefti- 


fied under the Hands of divers Witneſſes expreſ- 
ſing Circumſtances, ſo as all dying he may con- 
tinue ſafe from ſecond Payment as well as if an 
Acquittance had, the Witneſſes whereunto are 


ſubject to Mortality as well as the other. But 


herein Courts of Equity do often r rac 
om Fay- 


fant Executors, and by Occaſion thereof, of In- 
fancy in Legators or Legatees, thus much. An 


Infant Executor cannot ſue per Attornatum, be- 


cauſe he cannot make a Warrant of Attorney. 
But if one Executor be of full Age, he may ſue 
with that other per Attornatum. 1 


1 
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* h theſe be not recoverable at and by 
the Common Law, but moſt naturally at 
and by the Law Eccleſiaſtical ; yet by Suits in 
Courts of Equity, as the Chancery and Courts of 
Requeſts, they are often obtained, and of many 
Things touching them Common Law taketh No- 
tice, and hath manifold Occaſions ſo to do. We 
vill therefore conſider thereabout theſe Parts or 
Points, fome whereof have been in Part before 
touched upon other Occaſions, | rey Fan tn 
TOY » L . 1 BY I. Whe- 


; 


220 The Dffice of 
1. Whether an cy in certain; lying in 
Prender, may be Res, pad, without the . 
cutor' s Aſſent by the Legatee, or him to whoa: it 
1s bequeathed. 
2. When an Executor can or ſafely may. ray, 
deliver or aſſent to a Legacy. ; 
3. Whether one Executor alone may dof it; and - 
what if the Executor be an Infant, or Women 1 
Seer ln 
4, W hat ſhall amo to an Aſſent of the Fr. t 
cutor, and what to Diſaſſent or Diſablement of 6 
Aſſent. 25 : | of 
5. How a Leaſe or Chattel real may be given . . 
to one for a Time, with e 3 to een th 
how not. = 
6. Where an Aſſent to the firſt, or one part of te 
the Bequeſt, ſhall imply or amount to an Aſſent I th. 
for the Reſidue. 29: 
7. Of the Manner of Aſſents, and therein af the 
 Aﬀents conditional. — —— the 
8. What Manner of Intereſt bs in the it 17 
ber of a Leaſe after the Death of another hath di- pie 
ring the Life of that other; and whether he may in! 
diſpoſe of it durivg that Time, and how. exp 
9. Whether this Remainder can be defeated by Bi : 
any Act of the Deviſee for Life, or by the Death BN Deb 
of him in Remainder firſt. oppe 
10. By what Acts or Accidents a Legacy may be noi 
forfeited — 2 loſt, and therein of Revocation, Death t b 
If the Fxe- 24. 1. Whether the Executor s Aſſent have Relation G00 
Fro a to the Teſtators Death, and ſhall make good gen 
Lega Grant before made by the Legatee, * hind, 
may mr che Common Law 3 per Pil. 37 H. 6. 30. c 5 taken 
"a Og that! 
1 . : k I fay, 
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1 As for the firſt, We have before ſhewed the 
- WW Afent of the Executor to be neceſlary before 


t any Legacy can be had, fer that Debts are firſt to 
be paid, and that the Executor is to look to at 
7 his Peril. But hereto add a little out of M. Swin- 

zurn, a learned Civilian, who ſaith, that in Caſe 
4 il :ny Goods be in the Hands or Cuſtody of J. S. and 
in the Owner doth bequeath them to him, then 


may he keep or retain them againſt the Will of 


le. the Executor, ſo as there be other ſufficient 
of Goods in the Hands of the Executor for Payment 

| of all Debts; but though thus (as it ſeems) it 
en would ſtand in the Eccleſiaſtical Law, yet for 


1; that no Property is transferred to the Legatee 


without the Executor's Aſſent, therefore, doubtleſs, 


of the Executor may at the Common Law recover 


ent i the Thing with-held, or Damages to the Value, 
againſt the Legatee detaining it. Another Caſe 
there is, wherein, as the Learned Civilian faith, 
: the Legatee may take to him the Thing bequeath- 
ll ed ly ing in Prender, viz. Horſe, or other Beaſt, or 
au. piece of Plate, or other like Thing known, and 


02) in Being; and that is, where the Teftator doth 


| expreſſy ſo appoint by his Will. But herein 


by WY doubtleſs the Common Law, at and by which 
cath BN Debts are recoverable againſt Executors, will 

ho oppoſe the Law Spiritual ; for elſe by ſuch Ap- 
J pointment the Teſtator might cauſe all his Goods 


to be taken by Legatees, and that none ſhould 
remain to pay Debts. Yet it there be other 
Goods beſides ſufficient for Payment of Debts; 
then indeed 1 ſee not how the Executor can 


taken for Performance of the Will. If any ſay, 
that it is alſo a Breach of Oath in the other Caſe, 
I fay, he obſerveth not that there that Clauſe 5 

ot | | the 


hinder ſuch Taking, without violating his Oath 


7 The Office of 
the Will, being againſt the Law, 1s void, and 
conſequently there is a Nullity upon it, and 
it is as it no ſuch Thing were in the Will, and ſo 

the Oath extends not to it. And as a Chattel 
ſhall not be transferred to' a Stranger without 
the Executor's Aſſent; ſo if the Deviſe be to the 
Executor himſelf till he ele& to take as Legatee, 
it ſhall be to him as Executor, as appears by the 
Strain and Argument of two Caſes in Hund. 
Comment. And more lately in the King's Bench, 
mel-bdes the Point being divers Days argued, was at laſt 
P:ramow ſo reſolved by three Judges againſt one. And 
Fon“ the Reaſon of Coke at the Bar was very good, 


Portman > - 
andSimmess for here the Executor ſuſtains two Perſons, viz, 


38, Ai an Executor and Legatee, and fo all one as where 
lo agreed. the Bequeſt is to. another; for, Quando duo jura con- 
currunt in una perſona, aqunm eft ut | eſſent in diverſs, 
As for the ſecond Point, it may have theſe 
two Parts: Firſt, When the Executor is able to 
21 El.Dyer give ſuch Aſent to a Legacy: And, Secondly, 
357. when he may do it with Safety. As for the Firl, 
He is able before Probate of the Will to aſſent 
unto the Execution of a Legacy, as elſewhere 1s 
ſhewed, and that although he be not of full Age 
of one and twenty Years: But if he be under 
ſeventeen Years, ſo as he is not able to take upon 
him the Office of an Executor, and therefore 
Adminiſtration is during that Time to be com. 
mitted to ſome other; here his Aſſent is not of 
Force or effe&ual, as we find in Prince's Caſe, to 
Co.i-z- have been held in the Caſe of Pigot and Gaſcon, 
{29 As for the ſecond Part, till all Debts be payed, 
the Executor may not ſafely conſent to put the 
Legatee into the Leaſe or Chattel deviſed; no 
more than he may pay Money bequeathed, if 
there be not ſufficient alſo to pay all'Debts, Of 
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theſe 
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theſe Things more is ſaid elſewhere. Yet becauſe 


the Reader, or he that deſires Direction in theſe 


Points, will look for them under this Title, I 


| thought not good here to be altogether ſilent 
| touching them. | "2 | | 


As to the third Point, viz. Whether the Aſſent : 


of one Executor, where there be many, be 


ſufficient ; I ſee not how to doubt, ſince any one « 2 5.5. 1 
Executor may give away any Goods of the che Bequeſt 


2 2 to one of 
Teſtator's, or releaſe any Debts due to him, be Feen 

+ a e 8, he 
therefore much more aſſent; which is no more mz tale * 
or greater Work, in Effect, than an Attornment A tent o his 
of one Leſſee upon a Grant of a Reverſion. And dus fer ire 
if there want to pay Debts, he only who aſſented Pb, he 


ſhall anſwer for it of his own Goods, and not d. may 78. 


his Companions. But if this Executor be either qu , 


E. 4. 1 
under the Age of ſeventeen Years, or under ADM 
Coverture, viz. a Woman married, ſuch is not gur of the 
able to give a good Aſſent to bind the others, no dns 
nor themſelves, for then thereby the Infant might Stef in 
draw a Debt upon himſelf, and the Wife upon #* <a of 
ner Husband, by — or paying of a 9d Gap: 


to 
ufficient Goods to pay 2% 22 


Age, yet he being of full Age, his Aſſent will 
tand good. But if he or another Executor 
in his own Right be above 1) Years of Ape, or 
elſe under 21, I doubt whether now his Aſſent 
vill be ſufficient; at leaſt except the Caſe be put, 
that there be Aſſets ſufficient, which perhaps there 
may be material, though not in the other. See 
more hereof after in the Title of Woman Covert 
and Infant Executors. | 


— 


224 P 
As to the fourth Point: Firſt, There may be 
an Aſſent and Election implied as well as er. 
preſs; for if in the Deviſe or Bequeſt the Legatee 


= Ge. bb be appointed to do ſome Act, as in reſpe& of the Ml D 
the Execu- Legacy, and the Executor doth accept the Per. Ml 01 
Berit for formance thereof, this amounteth to an Aſſent, hi 
Life, faid So if the Deviſe be to an Executor for the Edu. Ml nc 
ſhould — cation of ſome Children, which he doth accord. Wi Re 
eerher ingly educate, this makes an Election to have Sie 
he enzzed, the Thing by Way of Legacy, and not as Execu. the 
androok tor, as appears by the Caſe of Paramour and Tard: me 
2 25 ly, Plowd. 5 43. So if an Horſe be bequeathed, one 
Inzeftare, and one offering to buy him of the Executor him 0 
r e ſelf, he directeth him to go and buy the Horſe of WM tha 
him- This the Legatee, or if the Executor himſelf offer i Sen 
Ket.318 Money to the Legatee for the Horſe; this impli Cot 
421. One eth an Aſſent that it ſhould be the Legatee's by But 
gave B® the Will: And ſo was it held in the Cafe between the 
1 OM Low and Carter, where the Deviſee of a Tem hon 
4 wh did grant it to the Executor; and this Acceptance I Cm 
Fxccrror Of a Grant from him was held to imply the Exec WI” 
apes 1 tor's Aſſent, that it ſhould be his to grant. But the 
mount, and I ſee not well how that ſhould be Law which in Beg 


. ſucd f N i 
— Sum in the later Part of the L. Dyer is found, viz. Where 


De à Term was deviſed to J. S. and he was made 


ment up! Executor, and after the Death of the Teftator 
Tr. 37 El-in entered and occupied the Lands a whole Year 
Where Be- Without proving the Will, that this was an Electi 
queſts 0... ON to have it as Deviſee, and not as Executor 
tor himſe!. For, firſt, he had good Right to the Term 2 
Executor before Probate, and ſo might clearly 
in that Right have taken the Profits, although it 
had not been deviſed or bequeathed to him, and 
that before any Will proved. Secondly, He coul 


not by Right have it as Legatee, without Aſe 


/ 


| an Executo. | | 22s BB 
be of himſelf or ſome other as Executor. Therefore Th. v7, Elizs _ 
r. this general Acceptation can determine no Electi- will be- 

e on, as elſewhere is held. As for Diſaſſent or N e, 

ze Diſablement to aſſent: As if the Executor do i ha ien, 
er. once declare his Aſſent that the Legatee ſhall have Legace. | 
nt. his Legacy, he may then enter into it or take it, 

Jn. Wl notwithſtanding the Executor's Countermand or 

4. WI Revocation of his Aſſent after; ſo, on the other 

ze BY Side, I think, if he fully and expreſly deny that 

cy. the Legacy ſhall take Effect, he cannot after 

rl. make a good Aſſent thereunto, for that Election 

ved, once made mult ſtand peremptory, be it Refuſal 

im. o aſſent, or Aſſent. Yet: Duere of this, for 

e of that the Refuſal to. aſſent may be checked by 

ler Sentence or Decree in the Spiritual Court or 

wii Wi Court of Equity, and ſo an Aſſent be enforced. 

; by bot if the Power of Aſſenting be legally loſt by 

deen the Means aforeſaid, viz. diſabled, I ſee not 

em Wow any legal Intereſt can be transferred by that + 

ance compelled Aſſent, howſoever decreed. And | 
ec hat is ſaid of a Legacy bequeathed to another, 80 if the 
the ſame may be underſtood in Caſe where the a ne 


\ un bequeſt is to the Executor himſelf, and he makes Kale bis 
here bis Election to have it as Legatee, or as Executor. is void. Tr. 
made Put if where an Horſe is bequeathed to 4. the 7 er dete, 
data recutor after the Teſtators Death doth ride 3555 
vente Horſe, or uſe him in the Coach or in the as 
led: bough, I do not take this to be any ſuch Diſa. 
cutor Preement to the Execution of the Legacy, as that 


he Executor cannot after aſſent to the Legatee's 
laving thereof, no more (though it be ſome- 
mat more) than where a Drinking-Cup i 
cqueathed, and the Executor after the Teſta» 
rs Death doth uſe it to drink in: Nay, if a 
eaſe of Land be: bequeathed to 4. and the 
F--<cutor continueth the Depaſturing of the I 
RY r 
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were but in Speech to or amongſt Stranger, 
Aer once This and the former Caſe, 19 Eliz. give the 


made, no 
Variation. 


The Dffice ok 
tor's Cattle therein; yet is not this any Diſagtee. 
ment to the Execution of the Legacy. But if this 
Leaſe-Land were let out by the Teſtator from 
| Year to Year, and the Executor diſchargeth the 

Tenant, and taketh it into his Hands at the 
Year's End; this I conceive to be a Diſaſſent 
to the Legacy: And fo alſo perhaps may 
his Taking or Diſtraining for any Rent there. 
upon due after the Teſtators Death. Yet 
am I not reſolute that the Diſaſſent is ſo 
peremptory and unchangeable as the Aſſent, re. 


14 8.8.23, membring the Caſe in K. Hemy the Eighth's 


Time, where a Term being granted by a Leſſe 
conditionally, fo as the Aſſent of the Leſſor could 
be had by ſuch a Day, though the Leſſor's Aſſent 
were at one Tune denied, yet might it be yield- 
ed at another; ſo as it were at any Time before 
the Day. But yet there it was held, that if no 
Time of Aſſent were limited, then one expreſs 
Denial or Refuſal would be peremptory, ſo s 
the Refuſal were expreſſed to the Party to whom 
the Aſſent was to be given: Ctherwiſe, if i 


beſt Light to this Point that I remember. Nov 
for Diſablement to aſſent, it was held in the 
fore · mentioned Caſe of Low and Carter, that 
where a Term is bequeathed to A. and after 
the Teſtator's Death the Executor takes a ner 
Leaſe of the ſame Land for more Years in Pol 
ſeſſion, or to begin preſently ; now by this wat 


the Term left by the Teſtator ſurrendred and 


drowned, ſo as it could not paſs to A. by tit 

Executor's Aſſent after. 
As to the fifth Point, viz. In what Manner 
\ Leaſe for Tears or other Chattel real may | 
8 5 | b N ; bequest "0 


bequeathed to one for a Time, with Remain- 


der to another; it hath been heretofore much 


doubted, when a Leaſe for Years was bequeath- 
ed to one for Life, or for ſo many Years as he 
ſhould live, whether the Limiting of a Remainder 
thereof after his Deceaſe were of any Validity in 
Law, or not. And this Doubt had this Ground: 
Any State for Life in the 8 of Law is 
greater than any Term for Years: Therefore 
when a Termor hath by his Will given his Term, 


or his Honſe or Land which he ſo holdeth for 


Years to one for Life, or for ſo many Years as 


he ſhall live; this Teſtator and Deviſor hath not 
in the Judgment of the Law any Eſtate remain-_ 
ing in him; and therefore it was thought very 


hard for him to give or limit a Remainder to 


another. But after many Arguings and Deba- Plow. Gm: 
$20 © 523. 


tings, it was in the Jate Queen's Time reſolved, 


that ſuch a Remainder was good ; and that if 


the firſt Deviſee died before the Term expired, 
that then he to whom the Remainder was limited 
might enter and enjoy the Reſidue of the Term. 
As for the Giving of Part of the Years to one, 
and the Reſidue to the other; viz. If the Term 
being Twenty Years, the Leſſee bequeathed Ten 
thereof to his Wife, and the Remainder to his 
Daughter; of this no Doubt ever was but that 
it was good: For that after the firſt State limited, 
there remained a farther Term, viz. Ten Years 
more in the Deviſor, whereof he had Power to 
diſpoſe; whereas in the other Caſe, after the 
Term limited to one for Life, there remained 
but a Poſſibility that this Life ſhould not take up 
the whole Term, But now put we the Caſe a 
third Way, viz. that the Termor deviſeth or 
bequeathed the Thing in Leaſe to one Child in 


Q 2 | Tai), 3 
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The Dice of 
Tail, with Remainder to another, and dieth, and 
the firſt entreth and dieth without Iſſue; now 


whether ſhall the next in Remainder, or the Exe- 


cutor of him ſo dying have the Term reſidue ? And 


this Caſe came in Queſtion, and was adjudged about 


the middle of King John's Reign in the Ex. 


 chequer ; for there, Maſter Hamond holding by 


Leaſe for Years from the Crown the Manor 
of Akers in Kent, deviſed the ſame by his Will 


Both Alex- to Alexander Hamond, his eldeſt Son, and the 


ander and 


Kaloh were Heirs Male of his Body, with Remainder to 


Executors 3 Ralph Flamond, another Son, in like manner, 


ut chat 
makes no 


Difference. 


ing the Term, and being kept out, ſealed a 


of the Deviſee for Life, dying within the Term, 


and the like Remainder to Thomas Hamond, 
and made the ſaid Alexander Executor, who aſter 
his Father's Deceaſe elected to take as Legatee, 
and after Ralph Hamond died, leaving Iſſue 
Male, and making his Wife Executrix: Alex- 
ander, not having Iſſue Male granted the 
whole Term by Deed to B. and C. for the Be 
| hoof of himſelt and his Wife during their Lives, 
and after to the Uſe of his youngeſt Daughter, 
whom Sir Robert Lewkenor married. Then 
Alexander dying without Iſſue Male, the Wife 
and Executrix of Ralph Hamond entred, claim- 


Leaſe; whereupon an Eje#. frmæ was brought, 
and a Jury appearing at the Bar in the Excb- 
quer found a Special Verdict in Effect ut ſupra, 
And in Argument of this Caſe, firſt the main 
Queſtion was, Whether the Caſe were all one in 
Law with the former, where a Term was 
deviſed to one for Life, with Remainder over, ſo 
as by the Death of Alexander Hamond without 
Iſſue Male the Term ſhould go to the next in 
Remainder, as in the other Caſe, by the Death 


an Executoꝛ. 


| queſts ſupra, Alexander had an Eſtate to him 


Heirs Male of his Body ; and he dying without 
ſuch Iſſue, the Term remained to the Executors 
of Ralph, who had the Remainder in like man- 
1 ner, and left Iſſue Male, which ſtill lived, and 
ſo that State of Ralph yet had Continuance, For 


a it was admitted by the Counſel on that Side, that 
g the Term could not go to the Iſſue Male of 
; Kalpb, according to the Words and Intent of the 
8 Will, ſince it was impoſſible to make a Term 
0 to deſcend without an Act of Parliament. This 
5 therefore they ſaid the Law ſhould work, which 


he ander's Death, it ſhould go firſt to his Executors 
Be. and Aſſigns, ſo long as Iſſue Male of his Body 
doth continue; and for Want of ſach Iſſue, then 
to Ralph, his Executors and Aſſigns, ſo long as his 
Iſſue Male ſhould laſt ; and therefore in this Cafe, 
the Iſſue Male of Alexander failing, the Executor 


enjoy the Term; and ſo Judgment ought to be 
given for the Plaintiff being Leſſee of that Exe- 


fendant's Counſel, that this Caſe diſfereth much 
from the other Caſe, where the Term or Land 
held by Leaſe is given but for Life to the firſt, with 
been often reſolved, was clearly admitted to be 
the Teſtator might and did take Effect. But 


cutors and Aſſigns of Ralph Hamond, it muſt 
go againſt the Intent of the Teſtator, whoſe Mind 


it ſhould do? And on the Plaintiff's Part it was 
urged to be all one; ſo that by Virtue of the Be- 


and his Executors, only ſo long as there ſhould be 


was neareſt to the Intent, viz. that after Alex- 


of Ralph, whoſe Iſſue Male faileth not, ſhould 
cutor. On the other Side, it was ſaid by the De- 
Remainder to another; which Caſe, as having 


good Law; for in that Caſe the Intent of 
in this Caſe, if the Land ſhould go to the Exe- 
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| Heirs Male ſtanding void, the Will is to be con- 


Windſmore 
C Holtord 
vel Hol- 


S 
and Will was, as it appears by his Words, that 
it ſhould go only to the Iſſue Male of one Son 
after another, and not to any Executors. Now 
then, ſince this Intent was ſo contrary to the 
Rules of Law, that it could not take Effect, there- 
fore it muſt be void, and ſo all the Words of 


ſtrued as a ſole and abſolute Gift and Bequeſt to 
the ſaid Alex. and conſequently the Tem muſt 
go to his Executors and Aſſigns. And for this 
Point Reſemblance was made to a Caſe reſolved 


bord 0:28: in the King's Bench; where a Leaſe was made 


& 29 El. 
arrued, . 
and Tr. 29. 
Ei. adjudg'd 


the Caſe in Queſtion : For as here the Intent of 


Eſtate of A. ſo in the other Caſe the Intent cf 


and not meaſure. out any State to the 1a! 


Law is of ſo ſhort and uncertain Continuance, 


by Indenture to A. Habend. to A. B. and (. 
for their Lives; now becauſe B. and C. could 
take nothing, it was reſolved that A. ſhould not 
have it for their Lives, but for his own only. This 
Caſe was ſaid to come very cloſe in Reaſon to 


the Leaſe was that B. and C. ſhould be eſtated 
for their Lives, and, ſince that could not be, there. 
fore the Naming of them ſhould be utterly void, 
and as if they had not at all been named, and 
their Lives ſhall not ſtand as a Meaſure for the 


the Will being that the Leaſe or Land leaſed 
ſhould go to the Heirs Males of the Body, fit 
of Alexander, and after of Ralph, ſince this can- 
not be, therefore the Words and Name of Heirs 
Males ſhould ſtand for a mere Blank and Cypher, 


Aſſigns. Alſo it was ſaid on the Defendants 
Part, that an Eſtate for Life in the Judgment af 


th 

H 

0 

Alexander and Ralph, and their Executors an! 1 
m! 

Vo 

gr 

tir 


that if 4. make a Leaſe to B. for his Life, and 
after makes a Leaſe of the ſame Land to C. for 


Yeali 


& þ 


Years, now ſhall not this later Leaſe be void ab- 


ſolutely for any Part of the Term, but ſhall ſtand 
in Expectation of the Death of B. and as ſoon 
as he dieth, ſhall take Effect immediately, where- 
as if the Leaſe to B. had been for Ten Years, or 
any like Term, then the Leaſe to C. ſhould have 
been void for ſo many Years of his Term. Thus 


it appears that a State for Life is very momentary 
in the Judgment of Law, and not reputed” of 


any certain Continuance ſo much as for a Day. But 
it is otherwiſe of an Eſtate- Tail, ſo that if A. ha- 
ving given Land to B. in Tail, doth after (with- 
out Indenture which makes an Eftopple) make 
a Leaſe to C. for 21 Years, and then B. dieth 
without Iſſue during the Term, yet ſhall not the 
Leaſe take Effect, becauſe it was __ void at 
the firſt making. For an Eſtate- Tail, being a 


State of Inheritance, may in the Intendment and 
Judgment of Law have Continuance for ever, 


as appears both by the Caſe of Adams and 
Lambert, where it is held within the Statute of 
Chanteries, which ſpeaks of Gifts to have Con- 
tinuance for ever. Therefore a Reverſion upon 
an Eſtate-Tail is no Aſſets, nor giveth Cauſe of 
Receipt; otherwiſe in all theſe Caſes it is touch- 
ing a Reverſion expectant upon a State for Life. 
Again, It was ſaid by the Defendant's Counſel, 
that an Eſtate may be limited to A. and his 
Heirs during the Life of B. with Remainder to 
C. as in Chudley's Caſe was reſolved ; but if Land 


be given to A. and his Heirs ſo long as B. ſhall 


have Heirs of his, Body or Heirs Males, with Re- 
mainder over to C. this Remainder is utterly 
void. So as there is in the judgment of Law 3 
great Difference between the Largeneſs and Con- 
tinuance of an Eſtate- Tail, and of an Eſtate for 
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ſince it would be to no Purpoſe: 9 
| 6 


The Office ot 
Life. And if (which is worth the Obſerving) a 
Fee· Simple cannot afford a Remainder to be drawn 


cout of it after ſuch a Gift to one and his Heirg, 


during the Continuance of an Eſtate-Tail, or of the 


| Meaſure thereof; much leſs can a Term yield ſuch 


large Thongs to be cut out of it, as a Remainder 
after an Eſtate to one ſo long as he ſhall have 
Heirs of his Body, or Heir Males, which is all 
one. And in this Caſe the Remainder was held 


void by Baldwin and Shelly, though Englefield were 


of # contrary Opinion, as the Lord Dyer ſheweth, 
Farther it was ſaid, that if ſuch a Conveyance by 


Will ſhould ſtand good, it would raiſe a Perpe- 


tuity, not to be cut off by any Recover. 

But whereas the Caſe of Hamond hath been 
related before, ſo as by way of Admittance it was 
argued as a Gift and Bequeſt to Alexander Ha- 
mond and the Heirs Males of his Body, with Re. 
mainder in like manner to Ralph; the Truth of 


the Caſe was, that the Words of the Will were on- 


ly to Alexander and his Heirs Males, (not ſpeak- 
ing of his Body) and ſo to Ralph; which, as was 


_ urged by the Defendant's Counſel, made the Caſe 


ſtronger againſt the Plaintiffs: For admit that 
the former way Alexander ſhould have had but a 
State determinable upon the Continuance of his 
Iſſue Male, yet here not ſo; ſince the Reaſon 
why in Wills ſuch a Deviſe being made, the Law 
ſhould ſupply the Words (of bis Body) 1s only to 
make an Eſtate- Tail to the Iſſues Male, according 
to the Teſtator's Intent. Now in this Caſe of a 
Term for Years ſo bequeathed, no Eſtate-Tail could 
poſſibly be, though theſe Words had been in the 


Will; and therefore the Motive to the Law fail 


ing, no ſuch Supply will be made by the Law, 


an Executoꝛ. 


male of the Body, on whoſe Continuance this 


Term to Alexander for ever, viz. ſo long as the 
Term ſhould. continue; for as a Bequeſt to one 
| for ever is as much as a Bequeſt. to him and his 
| Heirs ; fo a Bequeſt to one and his Heirs is as much 
| as if it had been to him for ever. 
: And this Caſe, after ſix Arguments on each fide 
þ at the Bar, (if I much miſtake not) was upon Ar- 


7 gument by the Barons adjudged for the Defen- 


dant by the Lord Chief Baron Tayfeld and Mr. 
i Baron Bromley, Mr. Baron Denbam (who only 
5 heard, as I take it, one Argument on each fide, 
is made of purpoſe in reſpect of his coming into his 
Place, after the former Arguments) being of the 
n Opinion: And the Judgment proceeded 
upon the Point formerly touched, that, as this 
Caſe was, the State of Alexander did not end by 


k- s Death, and remain to the Executors of Ralp 

as other Points were ſtirred, which will be touch- 
ſe ed upon in other Diviſions after, in this Chapter. 
at it will be obſerved that J do more fully expreſs 


wo Reaſons be accepted. Firſt, that I better 
wuld relate that than the other, being the firſt 


to ho argued for the Defendant, and hearing little 
ing f that which was by others ſaid on either fide af- 
fa er, nor hearing the Courts; nec ad hoc condultus, 
uld WF: pedibus fortis, Secondly, the Labour did lie on 
the e Defendant's Part, to prove that this Caſe dif- 
ail: eth from the Common Caſe of Deviſe to one 
aw, r Life, with Remainder to another. 


ere I | „ 


nere was neither State-tail, nor Iſſues or Heir- 


State of Alexander ſhould be determinable. There- 
fr it way, en aud coral. Begoalt: of the 


Reaſons and Points enforced on the Defendant's 
Part than on the Plaintiff's; wherefore let theſe. 
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according to former Reſolutions, it was admitted 


particular Eſtate and the Remainder are al 


Attornment to the Grantee of a Rent or, Rever- 


perfect the Grant of another Man. Now then, 


futurely, viz. when Alexander ſhould be dead with: 


„ „Ede pee of _ 
We are now come t0 the ſixth Point, viz. that 
where, Houſe or Land held by Leaſe, os the Pro- 


fits thereof, or the Leaſe or Term it ſelf, which F 
in a Will makes no Difference, is bequeathed to 4. 
for Life, or for. ſome Part of the Term, with Re. , 


mainder to B. and the Executor aſſents that 4. ( 
ſhall enjoy his Bequeſt, whether this ſhall enure iſ 
to B. alſo, ſince without the Executors Aſſent no B 
Legacy can take Effect. And it hath. been re. 

folved that this Aſſent ſhall be effectual as well to Ml © 
all the Remainders as to the firſt Eſtate ;, And ſo, 


in Hamond's Caſe, that Alexander's Aſſent to take 90 


as Legatee ſufficed (if the Bequeſt had been good) I 1. 


for the Remainder to Ralph and others. And the 
Reaſon of this doubtleſs is, becauſe here the 


but one Eſtate in Law; they make but one 
Degree 13 Writ of Entry, nor ſhall have but one 
Year and a Day to enter for Mortmain. . And an 


fion for Life with Remainder over doth enure alſo 
to the Remainder, which being Aſſent hath much 
Affinity .to, that of the Executor, each tending to 


whereas it was urged in Hamond's Caſe, that the 
'State limited to Ralph ſhould, take Effe&, not as 
a Remainder, but as a new Eſtate to. commence 


out Iſſue made: If it could be admitted to be ſo, 
then could not the Aſſent of the firſt State to 


Alexander have enured to this, ſince to Ralph in =p 
Remainder it worketh as being one State with the that 
firſt, which Reaſon muſt fail the other way. This of + 
Difference between a Remainder and new Eſtate this 
future brings to my Mind the Caſe of a Rent 7 1 


way of new Creation, granted by C. out of * 


| Grant to A. yet ſhould it be good by Way. < 95 a 
| But this doubtleſs, cannot ſo be but with-a Dj 


way where the Things are not the ſame; except 


to A. for Life, or in Tail, with Remainder to B. 
In like manner it hath probably been held, al- 

though this Limitation to B. cannot be good by 
way of Remainder, becauſe C. had no Eſtate in 
the Rent remaining with him when he made the 


new- Grant and Creation to commence futur = 


rence. For if the Grant were by Indentare be. 
tween C. on the one Part and A. only on the 
other Part, now B. being no Party to the Deed; 
can take nothing by it, except by way of Remain- 
der, but if he were Party to the Indenture; or if 
the Grant were by Deed poll, to which all Men 
are alike Parties, then it haply ma enure as a fu- 
ture Grant to B. This is not im inet. 
Now as the Executor's Aſſent to one cannot 
enure to another, though of the ſame Thing, ex- 
cept by way of Remainder; ſo neither can it any 


in very ſpecial Caſes. As if a Termor beqdeath 

a Rent to A. and the Land it ſelf to B. the Exe- 

cutor's Aſſent that A. ſhould have the Rent, is no 

Aſſent that B. ſhould have the Land: Yet I think 

the Aſſent that B. ſhould have the Land, doth im- 

ply the Aſſent that A. ſhould have the Rent. . 

1. For that the Reſtraint impoſed by the Law Fir, com. 

againſt the paſſing of a Chattel by a will with: & Nane: 

out the Executor Aſſent being os of reſpect to £35500 

the Payment of the Teſtator's Debts; now if the ocher Profic. 

Land ſhall paſs to B. it is no more available to the 

Teſtator's Debts that it paſs diſcharged of the Rent, 

than charged. 2. Since the Gift and Bequeſt was 

of the Land charged with the Rent, therefore if 

this Bequeſt ſhall take Effect, it ſhall carry the 

Land according to the Teſtator's Ou vis. "o_ 
this 
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tator herein doth ſtand and take Effect? And con- 


the Civil Law. But the 
may alter this. 2 Lev. 209. 


ſents by Executors, which hath ſome Affinity with 


ſuch a Bond wherein the Teſtator ſtood bound to 


cutor, or, If you will pay the Arrearages of Rent 
to the Leſſor behind at the Teſtator's Death, or, 


the conditioning in this manner is good. But if 


The Office of 
this Charge upon it: For what elſe doth the Exe. 
cutor in this, but aſſent that the Will of the TeC 


ſequently B. muſt take the Term according to the 
Will, and not in any different er contrary Man- 
ner. There is no e among Legatees by 

ent. of the Executor 


Next we are to conſider of the Manner of AC. 


e ru mis Food fo Ao am a LG I 


the fourth Point. But here we ſhall conſider only 
of Aſſents conditional. Now to this Purpoſe we 
will caſt our Eyes upon two Sorts of Conditions, 
Viz. precedent. and ſubſequent. As for the for. 1 
mer, an Executor may to a Legatee abſolutely give 
Aſſent upon a Condition precedent, as thus: I am 0 


content, that if you can get and bring in to me tt 


J. S. that then you enter upon the Term, or take BY b. 
the Corn or Cattel to you bequeathed. 80 of Bi 
other like Conditions which may precede the 5 
Aſſent: As, If yon can get the Aſſent of my Fre 5e 


If you will pay the Wages already due to the Ser- 
vants atten ing about the Cattle or Corn to you 
bequeathed : In this Caſe, if the Condition be 
not performed, there is no Aſſent, and therefor: 


it be on a Condition ſubſequent, as thus, I do agree 
that you ſhall have the Thing bequeathed to you, 
provided that you ſhall pay ſo much yearly to 
me, or to ſuch a Creditor of the Teſtator ; nov 
the Legatee entring into, or taking the Thing be. 
2 ſhall not loſe it again by failing to per 

the Condition afterwards ; for the 227 


an Executo?. 
tor by his Aſſent cannot make that Legacy con- 
ditional which the Teſtator gave abſolutely, no 
more than he can make the Bequeſt to be abſo- 
lute which the Teſtator gave conditionally, ex- 
cept by a Releaſe made of the Condition. As in 
other Things, ſo in this, the Executor's Aſſent is 
like to the Attornment of a Leſſee, which cannot = 
be upon a Condition ſubſequent, where the Grant 
is abſolute or without Condition, thought yet he 
may to his Attornment prefix a Condition pre- 
cedent. | ne pert 27 en er 

In the eighth Place we are, touching the Bequeſt 
of Leaſes or Chattels real, to conſider what man- 
ner of Intereſt one to whom a Remainder of a 


ferm after the Death of another is limitted hath, 


and whether he may grant the ſame, or diſpoſe _ 

thereof during the Life of the firſt. And as to 

that it is clear that he hath but a Poſſibility of Re= 

mainder, for that poſhbly the whole Term may 

be ſpent in the Lite of the firſt, to whom during 

his or her Life it is bequeathed: Now a meer 

Poſſibility is not grantable. Therefore was it re- „% + 

ſolved in the late Queen's Time, where he in Re- % Caſe. 

mainder granted or fold his State or Intereſt to 

another during the Time of the firſt that this 

Grant was utterly void, becauſe a Poſſibility can-. 

not be 2 But whereas ſome Opinion in 

that Caſe was delivered, that this Poſſibility could 

not be releaſed, no more than granted; it hath 

ſince been reſolved, that he in the Remainder, by 

his Deed of Grant or Releaſe: of the Deviſee for aner, 

Life, may make his Eſtate, which before was de- .f. C. 

terminable by his Death, to be now abſolute, ſo 

4 it ſnall continue to his Executors Adminiſtra- 

tors and Aſſigns, after his Death during the whole 

Term. It may be that what was conceived 10 
| f the 


„ Ede Dikte t 
the ſaid Caſe of Fulſey, negatively of the Validity 
of a Releaſe by him in the Remainder; might he 
meant, or perhaps expreſſed of a Releaſe to him 
in the Reverſion: But ſurely (methinks) though 
be could not ſurrender yet his Releaſe or Defea- 
ſanee to him in Reverſion or Remainder, having 
the Freehold or Inheritance, ſhould diſſolve or 
-deſtroy this Term reſidue after the Death of the 
Deviſee for Life, ſo as there the Freehold ſhould 
be diſcharged thereof. But Quere, for I have not 
known this in Queſtion. As for the other Point 
of Fulſey s Caſe, it was in the ſaid later Caſe af 

- Lampet confirmed and admitted for good Law, viz. 

| that this Poſſibility of Remainder could not be 

= aliened nor conveyed to a Stranger. f 

t 
b 


Now we are come to the ninth Point, viz to 
examine whether any Act of the Deviſee for like 
can fruſtrate or defeat him in the Remainder at 
the Term, and whether the Act of God, viz. by 
the Death of him in the Remainder before the fi! 
_ Deviſee for Life, ſhall defeat it. As to the fil 
045" it hath divers Times been reſolved, that no Grant 
de Elkins" made by the firſt Man can cut off or defeat the 


ton. 10 


Dit 297% 1%: ſecond, though formerly it were held otherwile 
0. 8. Eu. But according to the late Reſolution was it ala Le 
2 5. held or admitted by all in the ſaid Caſe of H ſte 
Chattels 23. ond, Where was ſuch a Grant, And as this ci ed 
not be done by any direct Grant or Alienation as 
no more can it by an indirect or implied, as bl ter 
taking of a new Leaſe, which is a Surrender wit 
Law of the old Leaſe, no more than by an «My nui 
preſs Surrender; nor doubtleſs by Outlaw fits 
whereby the Term of the firſt Deviſee is (ett Noy 
in the Crown. But if we put the Caſe fartiWprin 
of Waſte committed by the Tenant for Life, forte 


_ Breach of Condition by not Payment of the Re 
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or otherwiſe; theſe for the whole in the later 
de Caſe, and for the Part waſted in the former, do 


in WM deſtroy the Leaſe, and put the Reverſion in - 


ugh Wl tv quo prins, as that all Remainders muſt needs fail : 
fea- So of a Feoffment, or other like Forfeiture by 
ing Fine. As for the Death of him in Remainder, it 
e of vas urged in the Caſe of Hamond, that ſince it 


the W was but a meer Poſſibility, if it could not take 

ould WM Effect, and become an Eſtate in the Life of him 

not MW to whom it was limited; it could not ſettle in his 

point Executor; and to that Purpole were cited the 1 
fe of Ml Caſe of the Rector of Chedington, and more ex- y+71chden d 
vi preſsly, as reſolved in the Point, the Caſe of Price gut he- 


and Atmore. But the Court reſolved, (and found de en 
former Reſolutions in other Courts that way) that queſtion's, 


ir u the Death of him in Remainder did not hinder, Pet ws 
r le but that it may ſettle as well in the Executors up- he. 
der of on the Death of the Deviſee, as it ſhould have 

2. done in himſelf, if he had over-lived the firſt De- 

ne füt viſce for Life. If the Leſſor enter and levy a 

e füt Fine, and the Deviſee for Life enter not, nor 


Grant] claims in five Years; he in the Remainder may 
eat tel enter, as having a Right futurely accrued. af 1 
erwile: lo the laſt Place we intermeddled only with 
it al Leaſes bequeathed, wherein yet is to be under- 
of H ſtood, that what thereof is ſpoken is to be extend 


his c ed to and underſtood of all other Chattels real, 
1008 as Wardſhip of Body and Lands, Eſtates by Ex- 
„ as bill tent upon Statutes or Judgments, Terms, other- 
nder ly wiſe than by Leaſe, in Fairs. Markets, Rents, An- 
an el nuities, Commons, Advowſons, and other Pro- 
fo; yea, one ſingle next Avoidance of a Church. 
s ſette Nom we come to conſider” of Bequeſts perſonal 
| weary, if not only, viz. how ſach may be 
orfeited, loſt, or revoked, Firſt then, we will 
the Ren conſider of the Acts of the Legatee. — Yr 


= e he ſhould ſo do. The falling into Enmity with 


of Forfei- of the Acts of God. Thirdly, of the Adds of the 
excion and Teftator. The Legatee, as from the Civilians I 
& Legacy, learn, may forfeit his Legacy by his Miſcarriage 
towards the Will: As if he uſe Means to have it | 

„ concealed and kept from being known, and con- | 
| Swink-de ſequently proved. So if he accuſe it of Falſity, WW | 
353. excep: 8o, again, if he deface or deſtroy the Will. Al. Ml 
Guardian he ſo, if being by the Will appointed to be Tutor or Ml ; 
excuſe ii. Educator of a Child, he refuſeth ſo to be. 80 
ſaith Maſter Swinborn: But Sylvefter Prierius ſeems Ml © 
to me oppoſite in that, where he ſuith, Si HH p 

$.m. . fuerit aliguid ea conditions ut facias aliquid, tale lys Wl © 
tum non eft conditionale, ſed modale; ſo as he takes f 

away the Force of a Condition from Words con- fl cf 

_ ditional, whereas the other without Words condi- 
tional raiſeth a Condition implied. Laſtly, if the 
Legatee preſume too far upon the Strength of the 

Bequeſt to him, fo as he taketh the Thing be 
queathed without the Conſent of the - Executor, 

thus alſo doth he forfeit his Legacy, ſaith Maſter 


De Tet:m. Swinborn, unleſs the Teſtator did will and appoint 


the Teſtator will be conſidered of more fitly, as! 

take it, among the Acts of the Teſtator. In the 

next Place, let us ſee what Acts of God ſhall cauſe 

a Legacy not to take Effect. Firſt thus, If the Le- 

gatee die before the Teſtator, this Legacy is loft, 

and his Executor ſhall not have it. So alfo, ſaith 

be Titan. Maſter Swinborn, if it be appointed to be paid al 
: ter the Death of the Executor, and the Legatee 
dieth before the Executor, tis loſt. And fo alſo, 
if he die before the Condition performed, - faith 
P34 Rro. he. Let us come now to Time of Pay ment, ani 
45. There Death before it. If there be a Day certain ly 
oo de : ied þ 13, his Execucor (hall have E, 
e eee 


herezo vide Dy. ubi ſupra per majorem opinionem Juſticiar. 


mited 


* mited for Payment, and the Legatee die before 
chat Day, his Executor ſhall have the Legacy; 
4 contrariwiſe, if the Payment were limited to be 
1 
N- 


made when the Legatee ſhould be married: But if 


it were only expreſſed to be towards tlie Mar- 
riage of the Legatee, and ſhe die before Marriage, 


Al her Executor ſhall have it, ſaith Swinborn. Now 
0 ut the Caſe that a Legacy is bequeathed to B. to 
80 paid when he ſhall he five and twenty Years 
ms old, and B. dieth before that Age; it ſhall now be 
un paid to the Executor, and” that preſently, with - 


faith Prierius. Nay, ſaith Swinborn, if the Words 
of the Will be fo, viz. when he ſhall-come to 


On 

adi: fuch an Age, then if he die before, his Executor 
the hall not have it at all: But if the Bequeſt be ge- 
the neral, and farther it is added in the Will, that 
be. the Teſtator would have that Legacy paid the Le · 
tor, I gtee at ſuch an Age, there, though he die 
ſter before ſuch Age, yet his Executors ſhall have 


out ſtaying till B. ſhould have been of that Age, 


Teſtator. 


dint the Sum bequeathed. The Difference may ſeem gs of the 
yith very nice, yet haply it wants not ſome pro- 

as | bable Colour of Reaſon. Now laſtly, let us come 

the to the Teſtator's own Acts, Who clearly hath 

aule Power to revoke or countermand any Legacy, 

Le. though he revoke not the reſt of the Will. And 

loſt, I bere firſt of Revocation preſumed. If there fall 5, Ge 
lth out graves inimicitias inter Legantem & Legatarium, 3. 
aqa. Laatum caducum effcitur, faith the Summiſt; ſed' 
ratee Wn propter leves, faith he, & ff graves, fi tamen 

allo, {pedeant ad amicitiam, redintegratar Legatum. That 

Cath , by grievous Enmity after ariſing, and never re- 

, and onciled between the Teſtator and Legatee, the 

in l. Legacy is diſſolved ; otherwife of a light Breach 


r Falling out, though it continue until the Death 
ff the Teſtator. This I conceive to be rather fit 
* Eng e e 


ein e Ae. 


242 


3 DO Tn 15 The Office of ; . 5 

be reckoned. or regiſtted amonęſt the Acts or For 
feitutes of the Legatee; for that it is not by the 
Summiſf made material, or any Point of Diffe- 


rence, whether the Legatee gave juſt Cauſe of 


Offence, or that the Teſtator unjuſtly conceived 


- Diſpleaſyre, and ſo grew into cauſleſs Enmity. 


Therefore alſo do I hold it of the Nature of a Re. 
vocation, implied or preſumed ; for that although 
no Revocation; be made, yet ſince the Teſtator 
hath ceaſed to bear Good will to the Legatee, he 


cannot be intended to will him Good, nor con- 


ſequently to be of the ſame Mind touching the 
Fi of him, as he was when he made his 
Will. Vet here again it is worth the Conſiderati- 


on, whether the Circumſtance following may not 


make a Difference in the Caſe, thus: That where 


the Teſtator dieth ſhortly after the Breach and 
Enmity grown, and before he come to the Place 
where his Will is, or at leaſt to Opportunity of per- 


uſing and reforming the ſame, there this very Al- 
teration ot Affection ſhould make an Alteration 
in the Will, and a Revocation of the amicable Be. 


queſt. But were he living a good Space after, and 
coming to the Place where his Will was, and ſpe- 
cially if he do again peruſe it, he yet doth not 


Croſs nor expunge that Bequeſt ; here it may be 
preſumed that, either his Enmity ceaſed, or that 
© far as to continue this Bequeſt, the Charity or 


other Motives inducing him to make it ſtood un. 
vaniſhed and not extinguiſhed by this Breach of 
former Amity. For as the Continuance of Time 
and Opportunity after the making of a verbal or 


nuncupative Will, without reducing it to Writing 


and cauſing it to be atteſted by Witneſſes, though 
the Teſtator live divers Years after, doth ſtronger 
argue his Intent not to continue, that what was 
done in an Extremity ſhould ſtand as his Will 


/ ͤ ² G ee. ie... III on 
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10 on the contrary, the Permitting of a Bequeſt | 


expreſſed in a written Will to continue without 
any croſſing, blotting or defacing, may argue, 
againſt contrary Preſumption, the Teſtator's Mind, 
that it ſhould continue as Part of his Will. But 


now let ns confider of more expreſs Revocation, 
and to that Purpoſe will relate a late Decree 


in the Chancery, made by the Lord Keeper, ac 
cording to the Opinion of the Maſter of the Rolls, 
three Judges, and two Doctors, Maſters of the 
Court, between Robert Eyre and William Eyre 
Complainants, and Heſter, late Wife of Chriffopher 
Eyre their Brother, and now Wife of Sir Francis 
Vortley, Defendant ; 
ſaid Chriſtopher Eyre, 15 Fac. by his laſt Will and 
Teſtament giveth and bequeatheth to the faid Ro. 
bert Eyre his Brother an hundred Pounds, and to 
the ſaid Villiam his Brother a thouſand Pounds, 
and gives to the ſaid Heſſer his Wife all the Reſidue 
of his Eſtate, and makes and ordains the ſaid 


Hefter his ſole and only Executrix, ſaying. for the 


Performance of his Will, he orders Robert Eyre 
and William Eyre, his ſaid Brothers, and intreats 
them to join as Executors in Truſt with his Wife, 
for the better Performance of this his laſt Will, 
Afterwards, Fun. 5. 1624. being ſick of the Sick« 
neſs, whereof he died, he was moved by Maſter 
Damport and Maſter Stone to ſettle his Eſtate z to 
which Motion he yielded: And Maſter Stone and 
Maſter Damport did demand of the ſaid Chrifto- 
pber what Friend he thought fitteſt to be his Exe- 
cutor. and to whom he would commit the Care 
of diſcharging his Funeral, and performing his 


Will, whether he truſted any Perſon more than 


his Wife to be his Executor. To whom he an- 


27 That his Wife was the fitteſt Perſon for 
t 


urpoſe, and therefore ſhould be his ſole 


R 2 Kue. 


Thus was the Caſe. The 
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Executrix. And then the Teſtator was moved 


by Maſter Stone to give and bequeath Legacies to 


his Father, to his Brethren, and to his Kindred; 
Whereupon he anſwered, He would pive or leave 


them nothing. And being farther put in Mind 


to remember his Friends and others, gave and be- 
queathed to Lionel Atwood, his God-child, twenty 
or thirty Shillings. And being thereupon moved 


by his Wife to give his ſaid God-fon more, or a 


eater Legacy, or the like in Effect, he ſaid, Thon 

noweſt not what thou doeſt, do not wrong thy 
ſelf; twenty or thirty Shillings is Money in a poor 
Body's Purſe, or the like in Effect; and the reſt 
he left to his Wife's Diſcretion or Diſpoſition. And 
the ſaid Teſtator did ſpeak the Words aforeſaid or 
the like in Effect, Animo teſtandi & ultimam Volum. 
tatem declarandi, as the Witneſſes then preſent did 


- 


conceive. | 


Matter upon the Will and Codicil into a Caſe and 
to certify their Opinions, whether the faid Co 
dicil were a Revocation of the Legacies given to 


the Plaintiffs, or not. And they, after Counſel 


heard at ſeveral Times, viz. both Common Law. 


4k and Civilians, and many Hours ſpent in Con. 


erence together, did finally reſolve with one uns- 
nimous Conſent, that the Legacies to the Plain- 


tiffs ou were not by the ſaid Codicil revoked, 


and ſo certified under their Hands. Upon Read. 


ing whereof November 25. Decree being reſolved 
to be made, if Cauſe were not ſhewn to the cor 
_ exary Novemb, 27. on which Day the Defendant 


Counſel, before the Lord Keeper, in the Preſence 

of the Maſter of the Rolls and the ſaid three 
Judges, and Sir Fah Hayward, alledging what they 

55 could in Stay of the ſaid Decree; it was by a ge- 
neral Concurrence of Opinion decreed, that the Le- 
gacies given to the ſaid Plaintiffs ſhould be to 
them paid on our Lady-Eve, with twenty Nobles 
in the hundred for the Detainment thereof. 
This Caſe I thought fit to reJate ſomewhat at 
large, becauſe it pitched upon the Point of Re- 
yocation, without plain, full and expreſs Terms. 
And ſurely, as Wills are to be made out of diſpo- 

b ſing Memories and Underſtandings, ſo alſo with 
a deliberate and adviſed Judgments; and therefore 
" by like Reaſon not to be countermanded or re- 
" Wl voked by ſick or flight Expreſſions. And this 
i ſeems to me very agreeable with the Rule and 
Reaſon of the Common Law. For as Reaſon it 
ſelf doth dictate, that Nihil tam conſentaneum eff 
aquitati naturali, quam unumquodque diſſolvi eodem 
modo quo conficitur; ſo hath the Common Law of 
England in my Underſtanding reſolved: As for 
| the Purpoſe, If the King preſent a Clerk to a 
Church, and he is thereupon admitted; and inſti- 
tuted therenntoz now yet before Induction may 
this be revoked as a Will may : Yet if the King 
ſhall after, and before Induction, preſent another 
Man to this Church, without an expreſs Repeal 
or Countermand of the former Prefentation ; it 


by the Common Law amounted to a Revocation. 
Therefore was the Statute made tempore Henric# 8. 
Ds 1 R 3 1 
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ſhall not hereby be revoked. So if Lands were ro hei this 
conveyed to certain Uſes, with a Clauſe or Power made 27 El. 
of Revocation, the Sale of the ſame to another 

did not revoke the former: But if a State were ck. 3. 
meerly at Will, then the Conveyance to another 
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The Dilice of 
to redreſs this, vix. that where the King had grant. 
ed Lands or other Things to one during his Plez- 
ſure, this ſhould not be. revoked by a Grant to 
another, without Recital of the former, and De. 

22 that the King had determined his Plea- 

ſure. | Tp 

Being now to conſider of Relation in the Ex. 

ecutors Aſſent, it is meet, ſince theſe Diſcourſes 
are principally intended for thoſe who are not 
grounded Students in, or Profeſſors of the Lay, 
that we ſhew what we mean by Relation, or what 
it is in Law. Thus therefore be it conceived, 
that Relation is a Kind of Fiction in Law, making 
a Thing done at one Time to be accepted and 
reputed, or to have its Operation, as if it had 
been done at another Time paſt. As for thePur 
poſe, A. doth bargain, and fell Freehold Land to 
B. in Auguft by Indenture, which is not inrolled 
till Odober following; yet this hath ſuch Relation 
to the Date of the Indenture, that if A. after 
that, and before the Inrolment, become bound 
in a Statute, or granted a Rent-charge, or made 
a Leaſe for Years, or took a Wife, or committed 
Felony, yet ſhall none of theſe be of any Force 
to charge or prejudice the State of B. for that 
the Law adjudgeth him now. Owner by Relation 
as from the Tune of the Date; yea, if a Servant 
departing in Avgyft. for ſome great Breach with 
his Maſter, do kill his Maſter in October, this is 
in Law Petty Treaſon, as if he had continued Ser- 
vant when he did the Fact; becauſe it relates to 
the Malice conceived when he was his Servant. 
Now then having ſhewed that a Term or other 
Chattel real or perſonal paſſeth not, nor is tranl- 
ferred in Property to the Deviſee, until the 4{- 
ſent of the Executor be thereunto had; we ou 
YH „ pu 
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put the Caſe that this Aſſent is not had'tilla Year, 


or ſome ſuch good Space after the Teſtaterxs 
Death, and make our Queſtion, whether "this 
ſhall have Relation to the Teſtator's Death, VR. 
to he in the Law's Account as if it had then been; 


or, perhaps, to ſome Purpoſes ſo to ſtand, und to 
others not ſo? That this is uſeful and material to 


be known, be it thus ſhewed. One bequeathed 


his Term of Tithes ef an Advoivſon of an Houſe 


or Land by him firſt leaſed to an Unger-Tenant 


for Rent, and dieth in May, the Executor affeiit- 


eth to the Bequeſt in Ofobor, berween which tuo 
Times Tithes be ſet out,” the Church becomerh 


void, Rent groweth payable now if this Aſſent 


ſhall relate to the Teſtator's Death, the Deviſce 
| ſhall have theſe, elſe not. The like Caſes may he 
put of the Brood of Cows. Mares and*Ewes, fallen 
between the Death of the Teſtator and the Aſ- 


ſent ; ſo alſo of Fleeces of Sheep ſnorn, H 


Now to come to the Point, it 1s reported by 75. 4; 


the Lord Coke to have been held in the late Queen's 1 755 
Time, that this Aſſent ſhall, as between the Ex. cat 


ecutor and the Legatee, have Relation to the 
Teſtator's Death, yet ſo that if the Executor be- 


fore his Aſſent to the Deviſee of Leaſe committed 


Waſte, now the Action of Waſte ſnall be brought 
againſt the Executor in the Tenmt for the Waſte 
_ before, and not againſt the Deviſee in the 
TD eee e ee 
But put the Caſe that the Legatee before the 


Fxecutor's Aſſent granted the Term to F. S. now 


if to any Purpoſe this Aſſent ſhall have Relation, 
it ſhall certainly fo be to make good this Grant, 


as making the Legatee to he eftated; and conſe- 


ntly able to grant before the Executor's Af 
ent: Yet do I not find any Opinion or-Reſolus 
m 7 R 4 nion 
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tion in the Point, but. find it bebated at the Bar 
in the late Queen's Time between Puckering and 
.. Elia. Egerton, in the Caſe of Adminiſtration granted to 
| g 4. after her Grant of a free Term left by her 
Inteſtate Husband; but I find no Reſolution there. 
in, nor perhaps wants there material Difference 
bet wixt that Caſe and the other; for there the De- 
viſee had at leaſt an Inception of Title by Gift of 
the Owner, wanting only a Circumſtance of Af. 
ſent to perfect it; but here this Woman till Ad- 
miniſtration, had not ſo, unleſs, perhaps, the 
Statute 21 of King Henry the Eighth, directing 
or enjoining Ordinaries to grant Adminiſtration, 
hall amount to a Kind of Title ad rem, though 
not yet in re. But to return to the Point of 4 
ſets: Where a. Reverſion 1s granted by Deed or 
Fine, if the Leſſee a good Time after do attorn, 
this ſhall have no Relation to the Time of the 
Grant; ſo as for Waſte committed, or Rent grown 
due between the Grant and Attornment, the 
GBrantee can have no Remedy. Therefore it is 
2 . good for him that buyeth, or hath any thing of 
„the Gift of a Legatee, to have the Aſſent of the 
Executor before the Sale or Gift well teſtified; 
or if the Aſſent be not had till after, let him take 
a new Gift, that he may not reſt in a doubtful 
Caſe: For beſides the Premiſſes, that great Le- 
giſt Sir Edward Coke, when he was a Practiſer 
(to Mr. Stubbs of Norfolk) for his Fee, gave his 
Opinion, as I have: been confidenthy- informed, 
that where a Leſſee for Years being outlawed did 
grant his Term, and after reverſed the Outlawry, 
this did not make good the Grant by Relation, it 
| not being in the Grantor at the Time of his Grant. 
£ And this hath much Affinity with the principal 
EE Point; for there, if the Relation help not, the 
x 
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Tus hoard a 


nan Executon: oo 
Grant is not good from the Legatee, Where an 
mn pay a Legacy without taking Secus 


rity to refun 


Divers Caſes of Bequeſts confidered and expounded. * 
F 2 Termor of an Houſe bequeath his Houſe 4 E D. 


to B. without expreſſing how long he ſhould ina Gras 6 
have it, he ſhall have the whole Term and Num- 
ber of Years. So of Land. nt art hone: 

Alſo by the Name of the Houſe, the Oxchands, 
Gardens and Backſides do paſs; yea, if the Houſe ©  — © 
with the Appurtenances be bequeathed, thereby 
the Lands belonging to the Houſe, or uſed with | 
it, do paſs, though yet they would not fo do by ' .. 
ſuch Words, in any Leaſe, Deed or Grant. Let 
by ſome Civilians or Canoniſts, the Orchard be- Sem. 51. 
longing to an Houſe ſhall not paſs by the only 
Gift of the Houſe, without ſome Words -ſhewing 
the Intent of the Teſtator ſo to be, or except one 
Gate or Door lead as well to the Orchard as to 
the Houſe: But ſome other of them hold, that it 
doth paſs without any ſuch Help of Circumſtance, 
ſo as at be adzoining to the Houſmſwee. mY 
If a Leſſee for Years give his Term by his Wall | 
to A. he ſhall have it without paying any Rent, 
tor the Executors ſhall pay it for him, as I find in du /» 
the Summiſt; but againſt Reaſon, methinkks. 
If one bequeath his Indenture of Leaſe, his 
whole State in that Leaſe paſſeth. 80 if one be- 
queath his Obligation or other Specialty, the Debt 
or Duty it ſelf ſhall go to the Legatee; and by 
the Canon or Civil Law the very Action it ſelf 
paſſeth, viz, as I conceive, Ability to ſue the B. « jw. 
Debtor in his own Name: But in our. Law it is 
otherwiſe, the Suit muſt be in the Executor s N m_ 1 


12, 13. it is 
admitted, 
that ſuch a 
Deviſce of 
all Goods, 
after Debts 
yed, : 


ry reſting , 
in Account. 


Via. 


cloaths, but alſo the Curtains and Vallance, as I 


vet 8 E. z. | 


The Office'of 


tor a Debt or Thing in Action cannot be afligne] 


except by or to the King; and only at the Com. 
mon Law is the Debt recoverable; but the Spiri- 
tual Court may force the Executor to ſue, or let his 
Name be uſed in the Suit, for and by the Legatee. 

If one bequeath all his Moveables, Debts due to 
him are not bequeathed, nor Corn, nor Fruit 
growing on the Ground, nor Stone, nor Timber 
prepared for Building, as the Canoniſts and Civili- 


all ans hold. 


ave a Du- 


On the other Side, if one bequeath the Moiety 
of all his Goods, the Legatee ſhall have only the 
Moiety of that which remains after Debts payed, 
for that only is to be accounted the Teſtator's 


which he hath ultra es alzenunm. = 

By a Bequeſt of all Utenſils or Houſhold-ſtuff, 
Plate nor Jewels are not given. 

If one bequeath to his Wife all her Apparel, ſhe 

mall not have, as ſome Civilians ſay, her Orna. 


ments of Gold or Silver; by which is meant, as 
I take it, Chains, Jewels, Bracelets, Rings, &c, 
But others are of contrary Opinion, except they 
be ſuch Things as are not lawful for her to wear. 
If a Bed be given by a Will, Venit ornamentim 
ens, faith the Civilian, that is, the Furniture there. 
of paſſeth, viz. not only the Bed, Bedſtead, Bed. 


take it. But I think that by Gift of a Coach by 
Will, the Coach Horſes paſs not ; yet perhaps the 
Furniture of the Coach-Horſes may paſs as appur- 


tenant to the Coach; for ſo I think they ſhall do, 


rather than by Bequeſt of the Coach-Horſes with. 
„%% Fi | 
It one bequeath to A. Meat, Drink and Cloath. 
ing, or Alimenta, he ſhall have, ſaith the Civi 
Law, alſo Lodging, Habitation, and all Things 
. es 


t 


an Executor. | _= - 
„ WM neceſſary for the Maintenance of Life, viz. as I 
* take it, Fire and Waſhing, . 
. If one bequeath to his Daughter Ten Pounds a bid 6. 
is W Year for her Apparelling, and ſhe demandeth 
e. none in Four Years z now ſhall ſhe not after that 
0 Time have the Arrearages of this Ten Pounds bB 
it Year for the Time paſſed. . n 409 IRT 72 1 6eT 
er If a Man bequeath one of his Horſes or Cows, 
i- not naming which, to F. S. he is to chuſe which 
he will, ſo it be not the beſt of all, ſaith the 
ty Civil Law; and perhaps the Mention of that Ex- 
he ception grows, out of reſpect to the Heriot, 
d; which the Lord ſhould have, or the Mortuary, 
rs which the Parſon ſhould hae. 
A Man bequeathed thirty Pieces of twenty 14 
if Wl Shillings to A. twenty to B. and ten to C, to be 
had in ſuch a Cheſt or Casket, and it is found af- 
he ter his Death that there be but thirty in all in that 
na- Casket or Box; now each ſhall be abated ratably, 
as Ml faith my Summiſt, ſo as A. ſhall have fifteen, B. 
5c, WM ten, and C. five; and this ſtands with good Rea- 
5 fſon and Juſtice; for ſo each hath a proportionable 
r, Part. And it was reaſonable that it were by Par- 
um liament eſtabliſned for Law, that all, both Legatees 
ere · and Creditors, ſhonld be payed in like Proportion, | 
- WH where the State will not ſaffice for full Payment of 11 
each, rather than that an Executor ſhould have 
Power to pay one all, and another nothing; yea, 
if the Teſtator left ſufficient to make $00d all 
thoſe ſixty Pieces bequeathed, Quære, if that which 
is wanting in the Casket ſhall not be ſupplied and 
made up; for if the Caſes following found with 
5 8 Author be good Law, it ſnould ſeem ſo 
0 de, J)! K b RISE 
If one, ſaith he, bequeath to F. S. that which S. % 
is another Man's, and whereto the Teſtator hath We 
| ne 


"ow 
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|  TheOffice'of | 
no Right; then ought his Executor to buy it, and 
give it to the Legatee, or elſe ſatisfy him to the 


mull Value; and this; not only by the Civil, but 


Bid, 286. 


| ad. | 4 


Again, If A. bequeath to B. ſuch an Horſe by 
Name, and after ſell away that Horſe, and dieth; 
now 1s his Executor bound to anſwer the Value 
thereof to B: And if the Teſtator, after his Sale 
of that Horſe, had bought another, and called 
him by the ſame Name as the firſt; now ſhall 
this later Horſe paſs to B. ſaith the Book, exceyt 
it can be proved that the Teſtator fold the former 
Horſe of purpoſe to revoke his Will touching that 
Send ³˙AAͤ oct Fe es 
So again I find, that if one having but a Moiety 
or one Half of a green Cloſe, or of a Stack of Corn, 
or other Chattel, doth give the whole, ſo as the 


Words be apparent to reach to more than his 


Moiety, then muſt the Executors buy out the 


other's Part for the Legatee, or give him the Va- 
ue: But if the Words be but general, ſo as they 
may be - reaſonably: ſatisfied with the Teſtator's 


Part, no Supply ſhall be made. So alſo if one, 
having Goods in Pledge, bequeath them, it ſhall 


be conſtrued to extend no farther than his Right. 
A Bequeſt is made of an hundred Pounds to be 


payed at a future Time, viz. divers Years after 


- 34,234. . the Teftator's Death; a Queſtion is made by the 


Summiſt, whether the Profit of the Money in 
the mean Time ſhall go to the Legatee, or the 
Executor: And he refolves, with this Difference, 
i the Nay were given in Favour of the Legatee 


being an Infant, who could not ſafely receive it 


: any ſooner, then he ſhall have the Profit; but if 


the Reſpite of Payment were in Favour of ya 
ANT + ; SN gy 5 N Ae. 


| an Erecuto!. 383 
Executor, then ſhall the Legatee have but tle 
bare Sum, without any Addition of mean Profits. 

If one bequeath all his Term or Goods to his 1 E.. 
Fxecutor for Payment of his Debts, or Debts and 7m. 54x. 4. 
Legacies, it is a void Bequeſt ; becauſe it is no? * 

N more than the Law would ſay, if he had ſaid . 

0 * So if it be generally to perform his 

" If one, ſeized in Fee-ſimple of Land, bequeath 

of it to his Executor to pay Debts, the Executor 

1 WM path no State of Freehold ; for if he ſhould, then . 
it muſt be either for Life, which might end by 

his quick Death before Debts paid; or in Fee- . 

i Wl ſimple, which would carry away the Land for 

ever from the Heir, where perhaps a few Years _ 

Profit might ffiffice to ſatisfy the Debts; yea, then 

by Death of the Executor the Land ſhould de- 

| ſcend to his Heir, and not go to his Executor, who .. 


* would be Executor of the firft Teſtator, 

the f one give or grant all his Goods, having 

Va- Leaſes for Years as well as Moveables, the Leaſes By Deed or 
hey ſhall not paſs, as was held in the Time of King Lite, 4+. 6. * 
ors ard the Sixth. And fo alſo was it admitted omg, Ap 
an in Portman's Caſe. For the Word Bong compre- j7 . _ 
mall WY bendeth only Moveables, by the better Opinion = ver. 

* there. But the Point in that Caſe was pertinent 2% «- 

o be e bis Place, viz. a Bequeſt in a Will of all the 2 
after Ml Leſtators Goods: And whether thereby a Leaſe 


for Years paſfeth or not, was divers Times de- 
bated, but not reſolved, the Judges differing in 
x the Opinion in that Point; but in another Point, 
which made an End of the Caſe, all agreed. Yet 
rence, Hg 138 
tee the better Opinion was, as I find in my Report, 
8³ that a Leaſe would paſs by ſuch Words in a Will, 
but if beugh not in a Deed or Grant by Word ather- 
F the viſe made; for the Legacies are demandable = 
| ; On tne 


ap23 the Spiritual Court, where Bona & Catalla ate 
taken for all one. See alſo the Statute of Mal}, 


giving an Action to the Succeſſor, Ad repetends 


bona predeceſ]ſ. Let an Ejedt. cuſſod. hath been 


maintained thereupon. 80 alſo upon the Statute f 


of Executors. D2 bonis aſpor tatis in vita Teſtat ori, 
hath it been reſolved, and where Adminiſtration is 
granted, it is only omnium Bonorum, without ſpeak- 
ing of Chattels; yet hath the Adminiſtrator Inte- 
reſt in Leaſes as well as Moveables. On the other 


„E u, Tide, the Statute de Prarog. reg. mentioning only 


bo the E Forfeiture de Catallis, is clearly extended to Move. 


of Goods by ables : So alſo in the Writ of Aſſiſe De catallis que 


_ thoſewho in eo capta fuerint, and in the Writ of Execution 


kae Ser, , Upon a Statute there is only the Word Catall 
26. Jn al. and not Bona: And in the Caſe reported by Kel. 


Goods | » | 
are compre- way temp. Hen. the Seventh, it ſeems Bona £5 Ca. 


I 7. el. talla, were taken for Synonyma, or all one. It doth 


Vr. zu not appear that theſe Statutes and Writs were al- 


ledged or conſidered of, temp. Edw. 6. but in Put: 

man's Caſe the moſt of them were. 
Ik one will that his Wife, or any other, ſhall 
have, or hold, or enjoy the: Moiety of his Leaſe 
with his Executor, this implieth not that the Exe. 
cutor have the other Moiety as a Legacy alſo, 
but otherwiſe as the Law caſts it upon him; no 
more than where the Moiety of Fee ſimple Land 
is deviſed to the younger Son, this ſhall not make 
the elder Son to have the other Moiety otherwiſe 
than by Deſcent, as between Low and Carter was 
conceived. But there being a Proviſo in the 
Lov ant Wife's Bequeſt, that if ſhe married from the Houle, 
Coles The then, &c. Popham, Chief Juſtice, held, that if ſhe 
7-E.:» married at all, this was a marrying from the 
* Houſe ; for ſhe was no longer Widow of that 


7 . : | | . | . 
bt 7 4 Houſe, though ſhe married with one of * 


. BB K D 2 


gred, and who had no other Houſe, but would 
dwell in the bequeathed. „ ja 


DE EE on os one 


Parliament to enable them to bring Actions, 


an Erecutor, 


4 0 
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EOF the Executor of an Executor. . 


Should be taxed of Omiſſion, if 1 ſhould not ste e: 
1 new whether the Things fore-ſpoken of Ex- 4% 
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| b againſt rhe 
ecutors immediate extend alſo to the mediate or Pecutor 


more remote Executors. Aſſuredly, were I not 
by the Books otherwiſe informed, I ſhould think 


it ſomewhat ſtrange, that the mediate Executor 
in the fourth, fifth or farther Degree, ſhould not 
| by the Rules of the Common Law, ſtand in like 
Plight Executor to the firſt Teſtator, as the firſt 


and immediate Executor; as well as the Heir and 
Aſſignee in the third or thirteenth Degree is capa», 
ble of all Advantages in like Sort as the firſt and 
immediate Heir and Aiſignee. And indeed, we 


an Exccutoie 


find both in the Time of Edward the Second, and 1s Ed. 
Edward the Third, Execution ſued out upon a R 
Judgment and Statute by an Executor of an Ex- 97% „ 


| ecutor ; and why he might not as well maintain 


an Action of Debt, Sc. I ſee not. But I muſt con- 
teſs, I find both Books to the contrary before any 


Statute made in the Point, and after an Ac 1E. A 
i3 Ed. 3. 


to make them ſubject to Actions; yet the Statute 5 


| ſpeaks nothing of conferring upon them the Teſta⸗ 


tor's Goods. Now if they had Title to them be-. 
fore that Statute, it is ſtrange if they ſhould not 
be ſuable for Debts. But ſince that Statute, and 


at this Day, where by a Will a ſpecial Truſt is 


recom- 


itz. Evecu- 
78. 25 


3 Fo Is 


£01. 32 


15 H. 8. 


30. 4 EL Dy. 


— an Intereſt, as to take the Profits of Land for 
Landen, Certain Years towards Payment of Debts and La- 


And 13 El. gacies. And where the Statute temp. H. 8. gives 


5 E. cap. Remedy to Executors for Recovery of Rents of 
4,225 Inheritance behind in the Teſtator's Life, I doubt 
veyances- not but Executors of Executors are within the 


21 H. I. £4Ps 


x5. for raiſe Equity, as well as within the Statute 9 Ed. 3cap, 


| — 11 3. that the Executor who appears at the Grand 
e. Diſtreſs ſhall anſwer alone. Yet the Statute 7%. 


2. cap. 23. for Executors, was not to extend to 
Executors of Executors. yo non eff lex. 80 
as now in all Caſes, except of ſpecial Truſt or Au- 
thority without the Office of Executorſhip, the 
Executor of an Executor, how far ſoever in Degree 
remote, ſtands as to the Points both of Being, 

Having and Doing, in the fame State and Plight 
as the firſt and immediate Executor. The Eſtate 
of the firſt Teſtator liable into whoſe Hands ſoever 
it come. 1 Ch. Rep. 257. 30. Car. 2. cap. 7. 


. - + 8 * 
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© Touching Adminiſtrators. 


F theſe alſo as ſtanding in much Aﬀinity with 
Li bens Executors, it may be by ſome expected that 
1 ſhould have treated. But firſt, my Excuſe 5 

tttat theſe of Executors only having grown to ſo 

5 great a Bulk above Expeckation, I was unwilling 

to enlarge it farther. 


3 
* 


* - 


Secondly, 


recommended to an Executor, as to ſell Land, G.. 
this not performed in his Life time ſhall not be 
. performable by his Executor; contrariwiſe of 
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; one proportionably, and to * the Loſs of every 


an Executo?, 


ing Executors, may be applied to, and under- 
ſtood of Adminiſtrators z though not what is 
ſpoken of Being and Unbeing, or Revocation of 


Executorſnips, and other circumſtantial Points. 


Laſtly, I may perhaps, if theſe find good Ac- 
ceptance, add, ere long, that which appertaineth 
to Adminiſtrators diftinguiſhed from Executo 

or wherein they ſtand in different State. 


Vide plus concerning Adminiſtrators in the Supple- 


ment to this Treatiſe hereafter. 


* * — _ n K ** 
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8 Conſiderations in Conſcience touching Payment of Debts, 
| Legacies, and the Preferring, or Reſpect of Perſons. 


O the Advertiſement, what Courſe Executors 

are to hold in their Payments, I thought 
good to add this in foro Conſcientie ; That when as 
it ſhall ſtand in the Executor's Will and Election 


1 to pay whom he will, and as he will in reſpect of E- 


quality in the Dignity and Degree of the Debts, all 


being for the Purpoſe by the Specialty, and none 
oi Record, and yet he hath not wherewith to pay 
or ſatisfy all, here he may have three Ways or 
8 Courſes in his Eye. 


Firſt, Where there is Equality in the Honeſty 


and Conſcience of the Debts, there (except in 


the Ability of the Parties to bear Loſs the Diſ- 
proportion may otherwiſe occaſion) methinks it 
ſhould be moſt honeſt and juſt to pay every 


one 


Te Cs, + 
Secondly, That which in the Points of Having 
and Doing 1s before ſet forth, and ſhewed touch- 


A 

2 * 
„ 
* * 


* 
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one to be equal. And the Juſtneſs of this is 

taught by the Law, which gives the Audita querels 

for equal Contribution in bearing of Loſs by them 

who ſtand in equal Degree: So of Legacies © 
- 2, The Property and Inability of ſome, and the 
Plenty of others, may in foro Conſcientie juſtify 

he Paying more to one, and ſuffering: him to 

Joſe leſs, (if any thing) than another. For if the 

Widowꝛ's Mite was a 0 Gift, ſo a greater 

Los than more out of Abundance. Where Charity 

finds, or may find Place or Nearneſs to Place of 

giving, it may find greater Motives of preſerving 
from Loſs : So of Legacie. 

3. The Nature of the Debts, and ſo ſometimes of 
Legacies, may be ſo different, as thence may 
ſpring a juſt Motive to diſproportion Payments, 
to pay more to one than another, Rate for Rate, 
do's b to ſuffer one to loſe more than another. 
One Debt may perhaps be Uſe for Money, or at 
leaſt Money lent for Uſe; another may be Money 

| eely lent; another Debt for Land of Inheritance 

| bought; another Debt for a Leaſe, Chattels or 

Moveables, come to the Executor. The firſt merits 

the leaſt Reſpect, next the ſecond, then the third, 

and the laſt the moſt. But where, without any 
of theſe Motives, there is not Equality held in the 

Payment, - peccatur, (as I think) in Conſcientiam. 

But let every one ſtand or fall by or to his own, 

or to him who is greater than his Conſcience. 

75 This Equality St. Paul in another Caſe recom- 

|  2Cor.8,4 mends to the Corinthians. And Solomon, whilſt 

| ; no Inequality appeared in the Point of. Right, 
ſhewed his Diſpoſition to have. made an equal 
- Diviſion of the Child between the Mothers, who 
were joint Claimers and Competitors for it. 
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be divers Defaition or 5 ebenen of the W 15 — 


Terms, Laſt Will, Teſtament, Codicil, Executor, 
Adminiſtrator, Deviſe, "PE and Gift i in e 
ration of Death. 0 


DAM, by free Donation, ad than 
Primogeniture; had (ab initio) Dominion 
cover all the Earth, which deſcending to 
his Poſterity, when they encreaſed, was by them 
divided re pectively into Territories of particu- 
lar Dominion: For Abel having Sheep and Cat- 
tel, had conſequently Paſtures of his on; and 
when Cain built the City of Enoch in the Land 
of Nod he had conſequently Lands that were 
particularly his own: And when Mob, with his 
S 2 Family, 
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- Definitions, & 
Family, only remain d living after the general 

Deluge, the Earth was divided by his Poſterity. 
And it appears by Sacred Scripture, that Wills 
and Teſtaments were in Uſe amongſt the ancient 


Hebrews, for Abraham had made Eleexer his Heir, 


if he had dy d without Iſſue Male. Gen. 15. And 
Abraham diſmiſſing his other Children with filial 
Portions,he made his Son Iſaac his Heir of all he had. 
Gen. 25. And Iſaac, when Eſau had fold his Birth- 


right, appointed Jacob his Heir and Executor, Gen. 


27. And Jacob likewiſe, by his Will, gave to his Son 
Jaſeph one Portion above his Brethren, which he 
took from the Amorite with his Sword. Gen. 48. 
22. | — | | ST 
Now altho' Teſtators and Executors are ſaid 


to be Correlativa, and that there is Relation be- 


twixt a Will and an Executor; yet becauſe there 
may be a Will without naming an Executor, but 
no Teſtament without an Executor named; and 
an Executor being appointed by Teſtament, 


(which taken in the largeſt Senſe is the ſame with 


a Laſt Will) and hath the Commencement of 
his Authority and Intereſt thereby, it will be re- 
quiſite in the firſt Place to define and declare, 
That although a Teſtament and Laſt Will in 

fome Reſpe&s are both one Thing, yet in other 
Reſpects there is a Diverſity between them: For 
as a Laſt Will being a general Term, agreeth with 
every ſeveral Kind of Laſt Will or Teſtament, 
fo Teſtament being generally taken quaſi Teftatio 
Mentis, differeth not from a Laſt Will; for any 
Eaſt Will, be it a Codicil, or other Kind, may 
in that Senfe be termed a Teſtament : But a Te- 


ſtament taken ſtrictly, is underſtood to be that 


18 Kind of Laſt Will wherein an Executor 
named. By which it appears, that every = 
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8 Definitions, . 


ſtament is a Laſt Will, but every Laſt Will is not 


a Teſtament. me LY 
But as no Laſt Will is of any Force fe animo 


diſponendi, ſo no Teſtament is of any Force fins 


animo teſtandi. | | e 
Codicillus, a Codicil, is a Diminutive of Codex, 
a Book, and is moſt properly defined after this 


manner: Codicillus eft voluntatis noſtræ juſta ſen» 


tentia de eo quod quis poſt mortem ſuam fieri vellet 
abſque Executoris conſtitutione. A Codicil is a juſt 
Sentence of our Will concerning that which any 
one would have to be performed after his Death, 
without the appointing of an Executor. By 
Force of which Words, abſque Executoris conflitu- 


tione, a Codicil is made to differ from a Teſta- 
ment; for as a Teſtament cannot conſiſt or be 
without an Executor, ſo a Codicil cannot admit 


of an Executor, being an unſolemn Laſt Will. 


And Codicils, when firſt invented, were only 


uſed when the Teſtator had not Opportunity to 
make a Teſtament, by Reaſon of the manifold 
Solemnities thereof ; or elſe as Additions to the 
Teſtament made when any thing was omitted 
therein; or ſomething in ſuch Teſtament which 


the Teſtator, upon better Advice and Conſide- 


ration, would alter or retract. And a Codicil 
may be made either in Writing, or without; and 
by him which dieth Inteſtate, or by him which 
dieth with a Teſtament. And if it be made by 
a Perſon which dieth Inteſtate, the Legacies 
therein given muſt be paid by him that ſhall have 
the Adminiſtration of the Goods of the Deceafed. 
And if the Codicil be made by him which hath 


a Teſtament, then, whether the ſame be made 


before or after the Teſtament, it is reputed Parcel 
thereof, and is to be performed -as well as the 
„ Teſta- 
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Teſtament; unleſs being made before the Te- 
ſtament, it appear to be revoked in the Teſta- 
ment, or to be contrary thereunto. And Codi- 
cils and Teſtaments do both agree in the effici- 
ent Cauſe; becauſe every Perſon which can make 


2 Teſtament may alſo make a Codicil, & econtra; 
but they have divers contrary Effects. For firſt, 


whereas no Man can die with two Teſtaments, 
becauſe the latter doth revoke the former; yet a 


Man may die with divers Codicils, and the lat- 


ter doth not hinder or revoke the former. And 
ſecondly, If two Teſtaments be found, and it 
doth not appear which was the former or latter, 
both Teſtaments are void; but if two Codicils 


be found, and it cannot be known which was firſt 


or laſt, and one and the ſame Thing is given to 
one Perſon in one Codicil, and to another Perſon 
in another Codicil, the Codicils are not void, but 
the Perſons therein named ought to divide that 
Thing betwixt them. „„ 
Executor, ab exegquendo, is he that is appointed 


by any Man in his Laſt Will and Teſtament to 


have the Diſpoſing of all his Subſtance, according 
to the Contents of the ſaid Will. This Executor 


is either Particular or Univerſal: Particular, as 


if this or that Thing be committed to his Charge; 
Univerſal, if all. And this is in the Place of him 
whom the Civilians call Heredem, and the Law 
accounteth him one Perſon with the Party whoſe 
Executor he is, as having all Advantage of Action 
againſt all Men that he had; ſo likewiſe being 
ſubject to every Man's Action as far as himſelf 
was. This Executor had his Beginning in the 
Law by the Conſtitutions of the Emperors, who 
firſt permitted thoſe that thought good by their 
Wills to beſtow any thing upon good and 1115 
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Definitions, c. 
Uſes, to appoint whom they pleaſed to ſee the 
ſame performed; and if they appointed none, 


then they ordained, that the Biſhop of the Place. 
ſhould have Authority of Courſe to effect it. 
But now an Executor is generally taken a Perſon 


appointed by the Teſtator to execute his Laſt 


Will and Teſtament, and hath the Property or 
Intereſt in the Teſtator's Goods and Chattels, up- 


on Confidence to diſpoſe them according to the 
Will, as the Law directs. . Es ALS 
Adminiſtrator, ab Adminiſtrando, in our Com- 


mon Law is taken for him that hath the Goods of 
a Man dying Inteſtate, committed to his Charge 
by the Ordinary, and is accountable for the ſame, 
and to anſwer Debts and Legacies as Executors, 
to the Value of the Goods of the Dead; and no 


farther, unleſs it be by his own falſe Plea, or by 


| waſting the Goods of the Dead; and if ſuch Ad- 


miniſtrator die, his Executors are not Adminiftra- 
tors, but it behoves the Ordinary to commit a new 
Adminiſtration. | . 
If no Perſon will adminiſter, the Ordinary 


may grant Letters Ad Colligendum bona Defuncti, 


and thereby take the Goods of the Inteſtate into 
his own Hands, wherewith he is to pay Debts 
and Legacies ſo far as the Goods will reach, and 
thereby he becomes liable in Law as Executors 


or Adminiſtrators. But he that hath a Letter 


from the Ordinary Ad colligendum bona Defuncti, 


is not Adminiſtrator, but the Action lieth againſt 
the Ordinary as well as if he take the Goods into 


his own Hands. = | 
Deviſe, (from the French Word Deviſer, ſigni- 
fying Sermocinari, to ſpeak, for Teflamentum eſt 


| Teftatio Mentis, & Index animi ſermo) is by the 


Civilians termed a Legacy, and in that Senſe is a 
2: OT Gif 
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_ Definitions, &c. . 
Gift left by the Deceaſed to be paid or perform- 
ed by the Executor or Adminiſtrator after his 
Death; and it is called a Gift, for that it pro- 
ceedeth of the meer Liberality and free Good - 
will of the Deceaſed. And in that it is left it 
differeth from other Gifts, not only thoſe. which 
are called Deeds of Gift executed in the Life of 
the Donor, but alſo from thoſe Gifts which be 
made in Conſideration of Death, wherein the 
Things given are delivered by the Teſtator in 
his Life-time, to become. their own to whom 
they are delivered in caſe the Teſtator die. For 
Legacies are not delivered by the Teſtator, but are 
left to be paid or delivered by his Executor or Ad- 
miniſtrator. e ene 
A Gift, in Conſideration of Death, is where a 
Man in Conſideration of his Mortality doth give 
and deliver ſomething to another to be his in caſe 
the Giver die; but if the Giver do not make ex- 
preſs Mention of his Death, they cannot be re- 
voked, but take Effect ſrom the Time of making 
the Gift, if the ſame be not fraudulent. And if 
a Perſon deliver Goods to be kept until he be dead, 
and then to be diſpoſed or diſtributed in pros uſus, 
in this Caſe the Perſon is Executor of thoſe Goods 
ſo to be by him diſtributed. | | FO 
Thus having defined the general Terms or 
Things of which we are to treat in this Supple- 
ment, we ſhall now deſcend to ſuch Particulars 
2 are to be ſupplied or added therein. And 
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Wills and Teftaments, 
| ; Concerning W ills and Teftaments. 


| A Teſtament is the true Declaration of our. 
Laſt Will in that we would to be done after 
cor Deatheet © inet ls © eb. ga HO 
Of Teftaments are two Sorts, A Teſtament 
in Writing, and a Nuncupative Teſtament, which 
is when the ſick Man calls his Neighbours and 
Friends, and defires them to bear Witneſs, and 
then declares his Will by Words, which after his 
Death is proved by Witneſſes, and then put in 
Writing by the Ordinary, which is effectual, un- 
leſs for Lands which are not deviſable, but by Teſta- 
ment put in Writing during his Life, Termes del Ley. 
In ſome Cities and Boroughs Lands may paſs 
as Chattels by Will Nuncupative : But in Law 
moſt commonly Ultima voluntas in ſcriptis is uſed | 
where Lands or Tenemets are deviſed, and Te- 
famentum when it concerneth Chattels. And by 
the ſame Cuſtom a Rent may be deviſed out of 
Lands or Tenements. At Common Law no 
Lands or Tenements were deviſable by any Laſt 
Will and Teſtament, nor ought to be transferred 
from one to another, but by ſolemn Livery of 
deiſin, Matter of Record, or ſufficient Writing. 
But by certain Cuſtoms in ſome Boroughs were 
diviſable. Cokes 1 Inft. 111, 112: Coke's 2 Inft. 7. 
But now by Statutes 32 F 34 H. 8. and 12 Car. 
2. which turneth all Tenures into plain and come 
mon Socage. all Lands and Tenements are de- 
viſable by Will in Writing of the Tenant in Fee- 
: 2 whereby the Common Law is altered. 
And thereupon many difficult Queſtions, and 
moſt commonly Difinheriſon of Heirs, do ariſe 
and happen, Vide plus Coke a 1 Toft. 111. 4 ol 
a 3 2 HEN F-: ; e 


The Maxim of Common Law is, That Ultima 
Poluntas Teftatorts eſt perimplenda ſecundum veram in- 
tentionem ſuam. And Reipublice intereſt ſuprema ho- 
minum Teſtamenta rata haberi. Coke's 1 Inſt. 222. b. 
A Will, countermanded by a Feoffinent, and 
Judgment given for the Plaintiff, although the 
Title which he made for himſelf were deſtroyed. 
Cole s 8 Rep. 93. Fraunces's Caſe. 
The Taking of Husband, and Coverture at the 
Time of her Death, was a Countermand of the 
Will of the Wife made during the Coverture. Coke's 
4 Rep. 61. Forſe and Hembling's Caſe. © 
A Man by his Will in Writing deviſeth Part of 
his Land to his Daughter, and the other Part to 
his Wife for her Life, with the Profits whereof ſhe 
ſhould bring up his Daughter; and that after her 
Death it ſhould remain to her Brother, he pay- 
ing to one 20 Shillings, and other ſmall Sums, 
amounting to 40 Shillings. In this Caſe it was 
adjudged, the Brother had Fee-ſimple; the Value 
of the Land being but 3 Pounds per Aunuum. But 
if the Deviſe had been with the Profits of the Land 
to educate his Daughter, or with the Profits of 
the Land to pay ſo much as 30, or 40, or 50 
1 


Shillings "a mm; it is but an Eſtate for Life, 
for he is ſure to have no Loſs. Coke's 6 Rep: 16. 
Collier's Caſe. | P | og 


It appeareth by Glanuile, who was Chief Ju- 
Nice in the Time of H. 2. lib. 7. cap. I. fol. 144. 
That every Freeman, without the Aſſent of his 
Heir, might diſpoſe of a reaſonable Part of his 
Lands with his Daughter in Frank-marriage, to 
ſome Religious Houſe to have Divine Prayers 
made for him in Frank-almoigne, or to any Ser- 
| vant in Recompence of Service, but all that muſt 

be in Time of Health; but if it were _— 
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Uills and Teffaments. 
Time of Sickneſs, the Conſent and Confirmation 
of the eldeſt Son was requiſite to it : And a Man 
could not have given any to his younger Sons 
without Conſent of the eldeſt ; but of Land which 
he had purchaſed he might have given Part to 
his youngeſt Sons; and if he had no Iſſue he 
might have given all to whom he pleaſed. And 


if Lands are given to a Man and his Children, 


or liſue, and he hath not any at the Time of the 


' Deviſe, it is an Eſtate-tail, &c. And the Statutes 32 


S 34 H. 8. enabling the making of Wills, were 
made to the great Diſadvantage of Heirs at the 
Common Law. Vide plus Coke's 6 Rep. Wylde's Caſe. 


Probate of a Teſtament ſhewed forth under 


| Seal of the Ordinary, yet the other Party may 
plead, that he who is dead died Inteſtate : So if 
Iſſue be taken upon Probate of a Will, or if Ad- 


- miniſtration were committed (although they ſhew 


the Biſhop's Letters Teſtimonial) it ſhall be tried 
by Jury. And of divers manners of Proof and 


Trial, ſee Coke's 9 Rep. 32, Caſe of Abbot of Strata 


Marcella. 
When a Man maketh a Deviſe of Lands in Lon- 
don, and alſo of his Goods, then firſt the Execu- 
tors ſhall prove the ſame before the Ordinary, 
and then after they ſnall bring the ſame before 
the Mayor into London, Gc. and it ſhall be there 
inrolled; and then upon that Inrolment the May- 
or, upon Ex gravi Querela ſued for the Lands, 
ſhall do Execution, and ſich Proceſs as upon a 
Fine of Lands, &c. And by the Writ it appears, 
That a Man may have a Writ to the Mayor to 


compel the Executors to bring in the Will to be 


proved before them in the Huſtings. The ſame 


in Oxford. And thereby it ſeemeth reaſonable it 


be ſo done in every other City where Lands be 
* 
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- Wills and Teſtaments. 
deviſable, That the Executors and Deviſees ſhall 
have ſuch Actions againſt the Ordinary; and alfo 
of the Bailiffs of the Towns and Boroughs to prove 
ſuch Wills, Vide plus de hoc, and the Forms of the 


Writs F. N. B. 443, 444, 445, 446. 


Deviſer is French, and ſignifieth Sermocinari: 
For Teftamentum eft Teſtatio Mentis, & Index animi 
Sermo, as is ſaid before. Now if a Man deviſeth 
either by ſpecial Name or generally, Goods or 
Chattels, real or perſonal, and dieth, the Devi. 
ſee cannot take them without Aſſent of the Exe. 
cutor: But if a Man is ſeized of Lands in Fer, 
and deviſeth the ſame in Fee, in Tail, for Life, or 
for Years, the Deviſee ſhall enter; for in that 
Caſe the Executors have no Meddling therewith. 
Coke's 1 Inſt. 111. a. 

And this Deviſe of Lands is good without any 

Attornment of Leſſee or Tenant. Tbid. 112. 

An Expreſs Warranty cannot be created b 


Will; for a Will in Writing is no Deed- But if 


a Man diviſe Lands for Life, or in Tail, reſerving 
a Rent, the Deviſee ſhall take Advantage of this 
Warranty in Law, albeit the Anceſtor was not 
bounden. Cole 1 Inf. 386. a. | „ 

If a Lord hath Probate of Teſtaments made 


within his Manor, he cannot prove a Teſtament 


made out of the Precin& of his Manor. Cole 's 
2 Inſt. 231. > 5 

The Prerogative Court of Cauterkury, where 
all Teſtaments are proved, when the Party dying 
hath Bona yotabilia in ſome other Dioceſe within 
that Province, which regularly is to the Value 
of 5 l. but in the Dioceſe of London it is 101. by 
Compoſition. The Biſhops, Lords and Com- 
mons aſſent in Parliament, That the King may 


make his Teſtament, and ſeveral Inftances _ 


' fills and Teffaments. 


of. And if the King be made Executor, he ap- 


points! Perſons to execute it. The Probate of ev 
Biſhop's Teſtament belongs to his 3 


Cole s 4 Inſt. 335, 338. . 
Fees of Probate of Wills limited by Stat. 21 FH. 


8. and Adminiſtrations alfo Ibid. 338. 
Biſhops anciently could not make their Wills, 


but now —_ may, paying the King their beſt 


Horſe, and five other Gifts; for which a Writ 
goes out of the Mags e after their Deceaſe. 


Coke's 4 Inft. 338. 
If Feme FR make a Will, and aſtes take Huf: 


band, the Taking of Huſband and Coverture at 
Time of her Death, is a Countermand of the 


Will the Making of a Will being only the In- 
ception of it: For Omne teſtamentum morte con- 


ſummatum eft : Et voluntas eft ambulatoria uſq; ex. 


tremum vita exitum. Vid. Coke's Rep. 61. Forſe and 
Hembling's Caſe. 
The Lord Coke adviſeth all who have Lands, 


to ſettle and aſſure them by Advice of Counſel 


in Time of Health, to which they may add ſuch 
Conditions or Proviſo's of Revocations as the 
pleaſe. But if you pleaſe to deviſe Lands by Wil 


1. Inform your Counſel truly of the Eſtates and 3 


Tenures of your Lands. 

2. It is good to make it indented, and leave one 
Part with a Friend, leſt it be ſu ppreſſed. 

3. Call credible Witneſſes to ſubſcribe their 
Names at Time of Publication. 

4. If it may be, let it be written with one Hand, 
and in one Parchment or Paper. 


5. Let the Hand and Seal of the Deviſor be ſet : 


to it. 


* 
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Wills and Teſtaments. 
If there be any Interlining, or Raſure, make 
a Memorandum of it. 8 

8. If you make any Revocation of All, or Part, 
let it be by Writing, with good Advice. Coke's 
3 Rep. 56. Butler and Baker's Caſe. Tins 
The Cuſtom of a City or Borough concern- 
ing the Deviſe of Lands is, Quod liceat unicuique 
Gut e Burgenſi, Gr. ejnſdem Civitatis ſve Bur- 
Zi, Tenementa ſua in eadem Civitate ſtve Burgo in 

 Teftamento ſuo in Ultima Voluntate ſua tanquam Ca» 

talla ſua legare cuicunque volnerit, Sc. Coke's 
1 Int. 111. a. 15 + Bo, 5 
Buy Law it is not ſufficient that the Teſtator be 
of Memory, but he ought to have a Diſpoſing 
Memory, ſo that he is able to make a Diſpoſition 
of his Lands with Underſtanding and Reaſon, 
(and that in ſuch a Memory which the Law cal - 
leth ſaxe and perfe& Memory.) And upon ſuch 
Matter it was moved in the Marquiſs of Vinche. 
fler's Caſe, in Coke's Reports, to have a Prohi- 
bition out of the Court of King's Bench gene- 
rally, to prohibit all the Proceedings in the Ex- 
cleſiaſtical Court, as well for Legacies and Be- 
queſts given by the ſaid Will of the ſaid Marquiſs 
to his reputed Sons, or others, in the Perſonalty, 
as for the Lands; and the Reaſon and Ground of 
this Motion was, That foraſmuch as the Will 
concerning the Land, and the Teſtament con- 
cerning the Goods, are mixed together in one 
Will, if the Eccleſiaſtical Court ſhall proceed 
concerning the Teſtament of the Goods, it ſhould 
prevent and prejudice the Trial in this Court: 
For if he were of ſane Memory at the Time of 
making the Teſtament of the Goods, he cannot 
but be of the fame Memory at the Time of ma- 
King the Will of the Lands. And the 1 5 


Wills and Teftaments, | 


Law ought to determine what ſhall be ſaid per- 
i of 


fe& Memory at the Time of making the Wi 
the Land, and therefore the Prohibition ſhould 
be general; quod fuit conceſſum per totam Curiam 


And in Hil. 38 & 39 Elix it was ruled accord- 


ingly, and that no Conſultation ſhould: be grant- 


ed for any Party till the Matter were tried in that 


Court. Coke's 6 Rep. 23. Marquiſs of Wincheſter's 


| Caſe. | * 


What Words are neceſſary in Wills to make an 


Eſtate in Fee-ſimple, Fee-tail, or for Life, and 


what in Deeds; and how the Intent of the Party 


in Wills is chiefly to be obſerved. See Termes del 


Tefamentum is Tefatio Mentis, and favourably 
to be expounded according to the Meaning of the 


Teſtator, In Contractibus benigna, in Teſtamentis le- 


nignior, in Reffitutiombus benigniſima Inter pretatio 


facienda eſt. There being divers Wills, or divers 


Deviſes of one Thing, the laſt Will and laſt De- 


viſe ſhall ſtand. Cokes 1 Inf. 1 12. a. 1 12. ö. 


All my Eſtate in a Will paſſeth a Fee. Caſes in 


Chanc. 26 2. Tirrel againſt Page. 


If a Feoffment be to perform his Will, there 


the Feoſſor is ſtill ſeized, and the Land paſſeth 


by the Will, and not by the Feoffment: But if 
the Feoffment be to the Uſe of ſuch Perſon and 
Perſons, and of ſuch Eſtate or Eſtates as he ſhall 
appoint, it is otherwiſe. Coke's 1 Inf. 271. b. 


All Wills concerning Lands | ſhall be deemed 
| (only as againſt Creditors 8 Bonds, or other 


1 
Specialties, the Executors, E7c.) to be fraudulent 


and void. Stat. 3 & 4 V. & M. 14. Wingate's 
Abridgm. Frauds 1, 2. &c. „ 


No Teſtament may be jorolled in the Huf 
ings, London, unleſs the Teſtator put to his bes : 
8 „„ ut 
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But Teſtaments that may be found good and 
legal are effectual, although not inrol led, or of Re. 


The Teſtament there ought to be adjudged ef. 


fectual and executory, having Regard to the Teſta. 


tor's Will, although the Words be defective, and 
not according to Common Lac. 
And as Lands and Tenements, ſo Rents and 
Reverſions, may be there deviſed, and Diſtreſs 
made for them, without Clauſe of Diftreſs. City 


. | 


The Ordinary, &c. ſhall not be charged for 
putting their Seal to a Will, not knowing the 


ſame to be forged. Wing. Abridg. Forging of Deeds. 
A Feoffment to the Uſe of his Will, and to the 


Uſe of him and his Heirs, is all one. 
When a Man maketh a Feoffment to the Uſe 


of his Will, he hath the Uſe in the mean Time, 


2. If in ſuch Caſe the Feoffor by his Will limit 
Eftates according to his Power, there the Eſtates 
take Effect according to, or by Force of the Feoff- 
ment, and the Uſe is directed by the Will, ſo that 
in ſuch Caſe the Will is but declaratory. But 
if in ſuch Caſe the Feoffor by his Will in Writing 
deviſeth the Land it ſelf, as Owner of the Land, 
without any Reference to his Authority, there it 


| ſhall paſs by the Will; for the Teſtator had an 


Eſtate deviſable in him, and Power alſo to limit 
an Uſe, and had Election to purſue which of 
them he would. Cotes 6 Rep. 18. Sir Edward Cleres 


' Caſe. | | 


Acts of Parliament and Wills ſhall take Effect. 
although Corporations, Gc. be not rightly named, 
if it may be known what is meant; otherwiſe it 1s 
in Deeds. Cotes 10 Rep. 57. Chancellor of Or. 
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Wills and Teſtaments. 
1 By the Cuſtom of London a F reeman's Widow 


may require a third Part of his perſonal Eſtate, af- 


ter Debts and Funerals paid and diſcharged, and 


his Children may require another third Part there- 
of; and he may by Will * away another third 


part of his Eſtate; and have no Children, 
the Widow may require a Moiety of his perſonal 
Eſtate. But if a Freeman die without a Wall, Ad- 
miniſtration ſhall be-granted to his Wife; and ſhe 
ſhall claim one third Part by the Cuſtom, and 


one Third Part muſt be divided amongſt the Chil- 


dren, and the other third Part between the Wife 


274 


and Children; and uſually the Woman is allowed = 


two Thirds thereof. Privilegia Londim, 279. F 
A Freeman by his laſt Will cannot prejudice 
his Wife concerning her third Part, yet in his 
Life-time he may give them away. Privilegia 
Londini, Fo. 123. f 8 

The Cuſtom of London is, that if the Eather 
advance any of his Children with any Part of his 
Goods, that ſhall bar them to demand any other 
Part of his Goods; unleſs the Father under his 
Hand, or in his Laſt Will, do expreſs and de- 
ciare, that it was but in Part of Advancement, 


and then that Child ſo partly advanced ſhall put 
his Part in Hotch-pot with the Executors and 
Widow, and have a full third Part of the Whole, - 


accounting that which was formerly given him as 
Part thereof.- And this is that in Effect which the 


Civilians call Collatio Bonorum. Coke's 1 Tuft. 176. 5. 
In the Statute 22 Car. 2. cap. 10. for Settlement 
of Inteſtate Eſtates, is a Proviſo for ſaving the 


Cuſtom of London, &c. and thereupon it was ad- 
judged in the Caſe of Percival as Executrix, a= 
gainſt Criſpe, that the third Part of the Goods of 
a Citizen of London, OE. ne 

5 5 hy | N * 7 
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by the Cuſtom to his Adminiſtrator, is not ſub- 
Je& to Diſtribution by the ſaid Act of 22 Car. 2. 
Privilegia Londini, 154. and Six Thomas Jones s Rep, 


204. Sat; 1. Fac. 2. 


The Meaning of a Will is to be performed here, 
Cob's Caſe, Tothil 141. © 11 

That the Laws of the Realm, and the Judges, 
who are Interpreters of the ſame, do favour Wills, 


Deviſes and Teſtaments, in yielding to them ſuch 


a reaſonable Conſtruction as they think might 
wel 9 with the Minds of the Dead. See Termes 
el Ley. | e OT. 

The Fee-ſimple of the Copyhold being limited 
to the Uſe of the Will of the Copyholder, doth 
remain in the Copyholder, and not in the Lord 
Coke's 4 Rep. 24. Copybold Caſes. TO 

By Will an Eftate of Inheritance may paſs 
without theſe Words, His Heirs: As if a Man 
deviſe ten Acres to another, and that he ſhall 
pay to his Executors ten Pounds; hereby the De- 
vilee hath a Fee-ſimple by the Intent of the De- 


viſor, albeit it be not to the Value of the Land. 


So it is, if a Man deviſe Lands to a Man imperpe- 


tuum, or to give and to ſell, or in Feodofl ſimplici, 
or to him and to his Aſſigns for ever. In theſe 


Caſes a Fee-ſimple doth by the Intent of the 


Deviſor; but if the Deviſe be to a Man and his 


Aſſigns without ſaying (for ever) the Deviſee 
hath but an Eſtate for Life. If a Man deviſe Land 


to one, & Sanguini ſuo, that is a Fee- ſimple; but 


it it be Semini ſuo, it is an Eſtate- tail. Cokes 
1 Iuſt 9. b. 5 | | 

Note, When any one intends to plead any 
Thing againſt the Validity of a Teſtament, they 
ought to do it at the Time of proving it, or with- 


in a Year after; unleſs they were at ſuch Time 


Infants, 


eains/and"Teſtaments. 


Infants, or in Travel beyond the Seas, ſo 48 they 
could hear nothing of it; and then they ſhall have 


ſx Months after they return from Travel to 
plead againft it, and the Minors a Year after 


they come to full Age: And if ſuch Parties ex- 
ceed their limited Times, then they are exclu- 


ded from any Remedy, unleſs it be in Caſew here 


the Teſtament was not at firſt proved in Form 


of Law, but after the common Form e then 


they muſt” cauſs the Teſtamant to 


over again, at any Time within Ten Years — . 


47 what they can againſt it. Refor. Eu- 
cleſ. Tit. de Teſtamentis, cap. 6. IF: 


Alſo, If any ſhall exhibit. a falſe Teſtament; ; 


or any ways pervert a true Teſtament, by Add- 


ing, Diminiſhing, Changing or Interlining the 


ſame, and is openly convicted of ſuch ' Crime; 
they ſhall be thereby excluded from all Benefit 


| accruing to them by ſuch Teſtament. Tbid. cap. 39. 


Where the Teſtator hath made two Teſta- 


ments, a former and a latter, and afterwards ly -- 


ing ſick, they are both brought unto him; and 
being deſired to ſhew which he intends ſhall ſtand, 


and he ſaith, That the firſt ſhonld be his Laſt ' 


Will; or if be take that of the firſt Date, and 
deliver it for his Laſt Will, then in ſuch Caſe that 
will ſhall ſtand, and the other ſhall be void. Per- 


FF C. f%> i 


e if an Fxectitor be nomad in [the firſt 87 


Wanne and none in the ſecond Will, then 


the firſt Teſtament ſhall: ſtand, and the latterſhall 


be  addeoulty” by way of Collieil. Sinh, 3 
Seck. 14. num. 5. 


if © Mite {5 enen n Hitt bY Wand 
at the Point of Death, * can ſtaroe ſpeak; 


yet 


— 3 * 
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yet iſ he be of good Underſtanding and ſound 
Mind, as may appear by his Geſtures and ſenſible 
Speeches; in ſuch Caſe he may make his Teſta 
ment, ſo as it come of his own Accord, and not 
at the earneſt Requeſt or Importunity of his Wife, 
or ſome covetous Perſon, who expects Benefit by 


the ſame. See Swinburn, Part 2. Sect. 5. 
I the Friends of ſuch a ſick Man, or any other 


Perſons, do without: his Knowledge prepare a 
Will in Writing, and bring it to him, and read 
it, and ask him, If that. ſhall ſtand for his Teſta- 


ment, and he anſwers Yes, and immediately af- 
ter dieth: In this Caſe ſuch Teſtament is not 


„ unleſs the Teſtator had firſt. uttered his 
Mind to the Writer or Indicter thereof, or had 
requeſted: them to write his Will; or unleſs the 
Teftator being of perfect Mind and Memory had 


by plain and expreſs Words, or other apparent 


Conjectures, confirmed the ſame, and not only 
by anſwering Yea. Swinb. Part 2. Se8. 25. num. II. 

Though a Man have ſworn not to make a 
Teſtament, yet notwithſtanding he may lawfully 
make one; and if he have made one, and ſworn 
not to revoke it, yet he may afterwards make 
another, and revoke the firſt; but then it is con- 
venient that he revoke his Oath alſo; and ſay, I 


make this my Laſt Will and Teſtament, notwith- 
ſtanding my former Teſtament, with the Oath 


en therein contained not to revoke the ſame. Svinb. 


Furt 2. Sed. 24. 


A married Woman cannot make her Teſts 
ment of any Manors, Lands, Tenements, or He. 


reditaments, by the Stature of 34 H. 8. neither || 


can ſhe-make a Teſtament of Goods or Chattels 


Without her Husband's Licenſe,” except ſhe be 3 
| Queen or Empreſs, or that ſhe were Executri 


Allis and Teſtaments 
or ſome other Perſon : For in ſuch Caſe ſhe may 


make her Will of ſuch Goods as ſhe bath as Ex. 
ecutrix without his Licenſe, and name her Exe- +. 
cutor, who ſhall have them to the Uſe of the firſt 


- 1 5 
2277 
% 4 Y 
* 


Teſtator, but ſhe cannot give them away as a2 


Legacy ; andif the die withour Will, yet in ke, 
Ls v7 8 


e ſuch Goods as ſhe had as Executrix (of 


which the Property is not altered) ſhall not go 


to the Huſband, but Adminiſtration thereof ſhall = 


be committed to the next of Kin to the firſt Te- 


ator. But in both theſe Caſes the Huſband 


ſhall have the Profits arifing of the ſame, as 


Calves, Lambs, and ſuch like Profit of Kine and 
Sheep. Alſo, if the Wife have Goods by way of 


Legacy from another Perſon, in. ſuch Caſe ſhe 


cannot make a. Teſtament, or diſpoſe of the 
ſame without his Licenſe. Note; 1 


ore or after her Death, or at leaſt before the 


Probate thereof. But if the Wife make her Te- 


ſtament of his Goods, and the Executors prove 
the ſame, and the Huſband delivers the Goods to 


the Executors, then he cannot countermand the 


Teſtament, though the Wife made it without his 


Licenſe. or Knowledge: For by this After-ackt 


hough the 


Huſband do give Licenſe to the Wife to give a- 
way Part of his Goods, yet notwithſtanding he 
may countermand her Teſtament again, either 


the Law preſumes he gave Conſent at the firſt. _ _ j 


34, 35 H. 8. c. 5. Brad. lib. 2. c. 26. 3 
One that is blind may make a Nuncupative 


Teſtament, by declaring of his Will before a ſuf - 


ficient Number of Witneſſes; but he cannot make 
his Teſtament, in Writing, -unleſs the ſame, be 


read before Witneſſes, and then acknowledged by 


him to be his Laſt Will and Teſtament ,. for if 
he ſhould acknowledge a TROP for his Laſt way 
| 4 2 | an 
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1 and Ft not hear it read, this will not make it a> 
mount to a Will in Writing. Svinß. Furt 2. Get, 
II. and um. 1, 2. 


— and Ceſtaments. 1 


A Codicil may be added by Patel to a Will in 


| Writing, and this Parol Codicil ſhall be put in 
Writing, and affixed to the Will as a Cole; 
and this Wr as 18 Pact as a Will in Wri- 
ting ma revoked hy Paro concerning Goods 
in the Life of the Teſtator. Hil. 22 Car. 1. & 


Paſch. 23 Car, 1. in B. R. Vide Wake 29 Car. 2, 


a4 gainſt Frauds and Perjuries. 


"And the uſual Form of a Codiel is 45 follow 


eth, viz. 


Be it n unto all Men 70 1 7 Bias Thet 
whereas I A. B. of C. &c. have made and declared 
my Laſ Vill and 6 7 in Writing, bearing Date, 


Ke T the ſaid A. B. by this preſent Codicil I con- 


firm and ratify my ſaid Laft Will and . 
and do give and bequeath unto D. E. of F. my, 


And my Will and Meaning is, That this C Ty or 
Schedule be, and be adj 775 to be, Part 2 Paxcel of 


my ſaid Loft Will and Teftament , aud that all Things 
. contained and mentioned be faithfully and 1 
Fe and as fully and amply in every Reſpedt, a 
the ſame were ſo declared and ſet down in my 
aid Laf Will and 1 85 In Wi tneſs whereof J 


M Day of FOR Anne Domini 1702 


55 Where . how Perſons inhabiting in the Pro- 


vince of Tork, and in Wales, may my "Will diſpoſe 
of their Perſonal Eſtates. See the Statutes 4 & 


; ts obj cap. 2. and cog ul and 


e | 


Athh, The Viſitant for the preſent. 


All Wills and Teſtaments are proved and record- 


eld either with the Regiſter of, 1. The Prerogative. 
2. The proper Dioceſe. 3. The Peculiar: Cr, 


In all Caſes where the Deceaſed hath or kl 


Goods, Chattels, Credits, or other perſonal E- 


ſtate, to the Value of five Pounds or upwards, at 


the Time of his Deceaſe, out of the Dioceſe 
where he lived, and was reſident or died, the 


Will of the Deceaſed is proved and recorded 
in the Prerogative for the whole Eſtate. The 
Records of the Prerogative are as ancient as Sep- 


timo Richardi Secundi, Anno Domini 1383. And 


it hath none more Ancient, as appears by their 
Calendars; which are with very good Order made 
up and diſpoſed. For. all ſuch Wills as are of 
more Antiquity, you ſhall ſearch for them with 
the General Regiſter of the Archbiſhop, in whoſe 


Office both theſe Buſineſſes were carried till the _ 


1 48 of the ſame, made at the Time afore- 
aid. N N 855 
The ſame Rules and Obſervations are to be 
held in Matter ot Adminiſtration of Goods, c. 
In Caſe where the whole perſonal Eſtate of 


the Deceaſed doth or did, at the Time of his 


Deceaſe, remain or be within the Dioceſe where 
he lived, and was reſident or died; ſo that 


the Value of five Pounds. or upwards thereof, igg# © 


not or was not (at ſuch Time] in any other Dio- © 


ceſe, the Will of ſuch deceaſed is proved and 


recorded in the proper: Dioceſe, with the Regiſter 
of the Archdeacon, or his Official of Courſe, or 
the Commiſlary. 1 | 9 7 45 


And in the Biſhop's Viſitation, with his Chan- 


cellor or Commiſſary, with Reſervation only to the 


Peculiars, together with the Benefit of general Vi- 
ſitation. „ > nll 


280 


Mills and Teſtaments. 


Vote, That by reaſon of the Familiarity be- 


tween the Biſhop's Commiſſary and the Archdea- 
con, commonly you may find Wills, not being of 


Prerogative Nature, fo ſoon (ſometimes) with the 


one as the other. | | 
The like Rule is of Adminiſtration in the 
C „„ 
Only Note, That ſometimes you ſhall find Wills 
rs, and Adminiſtration granted, in ſeveral 
ioceſes (quoad unto ſeveral Parts or Parcels of 
the Eſtate of the Deceaſed, lying and being at the 
Time of his Death fo ſeparated and divided) And 
ſometimes thoſe which of Right are proved, or 
granted and recorded in the Prerogative, to be 


likewiſe called to be proved or recorded in the 


proper Dioceſe. el 8185 

For ſuch Wills as fall in Time of Viſitation, ei- 
ther of the Archbiſhop or the Biſhop of the Dioceſe, 
you muſt ſearch for them according to the Rule of 


their Times, and Years of their Viſitation, where- 


in they are very certain. 1 | 
Heretofore, when the Pope had Power of Vi- 


ſitation in England, he took likewiſe Probate of 
Wills, Cc. which may be very well now miſſing 


Inter alia. " rn 
You may Note, That there be ſome Wills of 


1 the Deceaſed, which cannot be found with the 


Regiſter of any Court-Chriftian, and yet are ex- 


55 1 tant in the Chapel of the Rolls of Chancery O 


the Tower in their Offices poſt morte. 
And laſtly, ſome Wills which cannot be 
found either with the Regiſter of Court-Chriſti- 
an, or in Chancery, may (in Caſe, inter alia, where 
the Deceaſed hath deviſed any thing to any So- 
ciety or Body Politick) be found inrolled in the 
Houſe, College, Hoſpital, Hall, Abbey, * | 
„ = . waom 


— 


| Hetley, p. 77. 
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whom ſuch Things were deviſed, or amongſt the 
Records of ſuch Societies diſſolved, or amongſt 


the Evidences of ſuch, unto whom the ſame 


Things ſo given have ſince come, if you purſue | 


the ſame. 5 5 
A Will which doth only concern Lands ought 


to be proved in the Chancery; but if it be a 
mixt Will, and concerns Lands, Goods and Chat- 


tels, it may be proved in the Spiritual Court. 


Probate of a Will, in the Spiritual Court, is no 


Evidence at the Common Law; the Witneſſes 


being there examined, their Examinations ſhall 


not be given in Evidence at Common Law. Cxo. 


Car. 396. Netter's Caſe. 1 Bulſt. 199. _Semain's -þ 


Caſe. 5 | EPs 

1 Will of Lands need not be proved, but a 
Will of Goods muſt be proved, otherwiſe he can 
bring no Aen. GG x 

Executors come to prove a Will, the Ordinary 
muſt do it ex communi jure; but if other Executors 
ceme to prove a later Will, it muſt be per Teſtes. 


A Nuncupative Will is not pleadable in any 


Court before Probate. Caſes in Chancery, 192, 


Verborn againſt Brewin and others. | 

Witneſſes that are good Witneſſes at Trials in 
Common. Law, good Evidence to prove a Nun- 
cupative Will. g | 5 

A perpetual Injunction accorded againſt the 
Defendant not to prove a Will, touching a * 
ſonal Eſtate only in the Prerogative Court. But 
note, That in this Caſe it was directed by the 


Court of Chancery to be tried, Whether a Will 
or no? And it was found againſt the Will, and | 
then the Injunction was awarded. Caſes in Chan, 


86, Beverſham againſt Springold. | + 


i 
* * 
* 
* 
— 


If 
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If a Man make a Will and Deviſe his Lands, 
and after diſagreeing. to it, he makes a Feoff. 
ment, and taketh back an Eſtate in Fee, and di. 
eth, this Land ſhall deſcend to the Heir, and 
mall not paſs ts the Deviſee without expreſs A. 
8 that his Mind was, that his former 
15 ſhould take place. Lib. Af. 44. Dyer 143. 
A Man made a Feoffment to perform his Laſt 
Will, and his Will was annexed to the Charter 
of Feoffment, and Livery of Seiſin thereupon 
made accordingly ; It was . adjudged, that he 
might alter and revoke this Will, although it took 
E by the IT, Dyer 49. Pl. 12. © 
Ai. obtains a Judgment in Debt, he makes his 
Wife and two Daughters his Executrixes, and 
dies, the Wife alone proves the Will, reſerving 
the Power of Adminiſtring to the two Davgh- 
ters when they come in; the Wife alone may 
ſue a Scire Facias, ſhe averring, that both the 
Daughters are under the Age of Seventeen. Me 
„ W Hep 397. FFV 
If a Will be proved before the Metropolitan, 
where there is not Bona Notabilia, and fo it 
ought not to be proved there, yet it ſtandeth 
good till it be reverſed by ſome Sentence of Ap- 
„ peal; but if it be proved in any inferiour Court 
where it 7 not, it is meerly void. Coles 
8 Rep. 136. Co. 5 Rep. 30. Co. 1 Rep. 150. 
By a Canon Law made 1 Fac, c. 19. If one 
die Inteſtate in a Journey, the Goods he hath 
then about him ſhall not give the Archbiſhop 
Prerogative to grant Adminiſtration there. 
It is the proper Juriſdiftion of the Spiritual 
Court to determine at what Age an Infant may 
make a Will, and an Executor of his Goods, = 


a 4+ en. Seas. wu a0 To 6 amb Lo 8 
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if that Court gives Sentence againſt the Law, the 
party grieved may have Remedy by Appeal, and 
not by Prohibition. | Fones 210. Brown's Caſe, TH Be 
The Huſhand may diſpoſe of his Wife's Pare 

phernalia by his Will, and if he doth not, they go 

to his ſurviving Wife ; but ſhe cannot take them 

without his Executor's Aſſent, unleſs the Huſband 
| by his Will eſpecially appoint that ſhe may take 

them without ſuch Aſſent. Cro. Car. 343%, 
Ejectment, and upon Non Cul. Special Verdict 
found that Edward King was ſeized of the Tene= 
ments in Queſtion in Fee, and 29 Nov. 1679. 
deviſed them to his Daughters, Diana and Su = 
and their Heirs, and that the Will was duly made 
and ſigned, according to the Statute of Frauds 
and Perjuries, and the Name Edward Ning ſub- 
ſcribed at the Bottom of the Will; and they found 
that Edward King afterwards having Intention to 
revoke the Will quoad Dianam, who afterwards 
was married, and her Portion paid to the Leſſor, 
directed the following Words to be ſubſcribed 
upon the ſame Will, viz. We whoſe Names are un- 
der-written, do teflify, That the above named Edward 
King did, the Day of the Date bereef, publiſh and 
declare, that the ſeveral Clauſes and Deviſes in bis 
Will, any way relating to bis Daughter Diana, 
ſhould ceafe and be void, He being ſmce married, and *.. ] 
ber Portion paid. In Witneſs whereof we have here. 
unto ſet our Hands this 28th of October, 1480. J. 8. 

J D. F. N. and G. W. And that the ſaid Words 
were Writ under the ſaid Teſtament upon the 
ſame Paper by the Direction of the ſaid Edward 
King, and ſubſcribed by the ſaid four Witneſſes in 

his Preſence : But they further found, that the 

faid Writing ſo as aforeſaid" ſubſcribed, was not 
ſubſcribed by the ſaid Edward King, or any _— 


* d oy” 
T4 *. 1 > — 

Dat * 1 - 

G & . 
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: his Direction, or his Aut horiſing. n And that 


Huſband entred and demiſed to the Plaintiff, and 


ie the Defendant were Guilty, they found for a 
Mloͤiety for the Plaintiff, and for a Moiety for 


the Defendant. And note, That the Words of 
Revocation. were writ upon the ſame Paper, and 


the ſame Side of the Paper, upon which the Will 


IT 


Chief c 
. as the Deviſor's Intent appeared plainly in Wri- 


was written, but under it, immediately under the 
Name Edward King, ſubſcribed. to the Will. And 
if this Revocation, as to Diana, was good, ac- 


cording to the ſaid Statute of , Frauds and Perju- 
- Ties, not being ſubſcribed Edward King, was the 
- * Queſtion. And note; The Clauſe for making 


of Wills directs all Wills to be ſubſcribed by the 


Teſtator, or ſome other in his Preſence, and by 


his Direction, and atteſted by three or four Wit- 
neſſes, and ſubſcribed in his Preſence. And the 
Clauſe touching Revocations ſaith, That no De- 


viſe ſhall be revocable, but by ſome other Will or 


Codicil in Writing, or other Writing declaring 
the ſame, or by Cancelling, &c. by the Teſtator 


- himſelf, or in his Preſence, or by his Direction; 


but all Deviſes ſhall remain good till revoked or 
altered by ſome other Will or Codicil in Writing, 


or other Writing of the Deviſor, ſigned in the 
"Preſence of three or four Witneſſes, declaring the 
fame, any former Law to the contrary notwith- 


ſtanding. And pon the firſt Argument, North, 
Juſtics and Levinx held, That foraſmuch 


ting, and fo no doubt of Fraud or Perjury, that 


© ſhall ſerve for the whole; and it is not | 
whether it be ſigned in the Top or Bottom of the 


the Subſeribing by King upon the ſame gf oper 
ateri 


Will or Writing: For the Statute doth not oy 


* 4 
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Subſcribed, but Signed by: the Teſtator. But in 
b agother Term, North being removed into Chan» 
3 cery, and Levinz ſick and ill, Rule was given for 
| Judgment for the Plaintiff of the Moiety, by-Pems 
berton then Chief ſuſtice, and / indbam and 
f Charlton, Nift cauſa, at another Day, at which 
* IN Day Leim then being preſent, Nay-:was given. | 
l to another Day the next Term; and if any be 
entred Quare. Levinz 3 Part, 86. Hilton: bur ſu 
'1 King.  :. - ES F . 8 1 5 8 oh 579 . 
e Gary e r Will der” 
5 the Lands in Queſtion to Serjeant Fountaine, and 


his Heirs in Truſt. 1. To ſell Part for Payment 
ck his Debts. 2. Till the Debts paid, o par VB 
5 100 l. per Annum to his Natural Daughter Mary, —_ 


and after the Debts paid 360 l. per Annum for 


4 her Life; and, if ſhe have Children, to convey 
| frets to thoſe Children: If Sons, at their 


full Age; if Daughters, to them all; but ſo, as 
the Huſband ſhe marries take the Name of Berry. 


5 3. For Want of ſuch Iſſue, or if ſuch Iſſue die .* 
— without Iſſue, he deviſeth Hemſworth and Kingly — 
Park, the Lands principally in Queſtion, to be * | Wb 
in conveyed to the eldeſt Son and Heir of his Ne- ' | 


phew Fobn Cater, and the Heirs of ſuch eldeſt _ 
Son; and gives the ſaid eldeſt Son an Annuity+ , | 
of 40 J. per Annum, till ſuch Eſtate ſnall come to 
bim: But if he claim any thing during the Liſe 
of Mary, or any of her Iſſue, then both Father 
and Son to be excluded from having any thing 
out of his Eſtate: The eldeſt Son of John Cater: 
was Anthony, who had two Siſters, the Defen- 
dants Bradſhaw and Todd, Daughters of -Fobn.. An- 
thony died, and left Iſſue Fobn his Son; who in 
the Life of Mary deviſed the Lands in Queſtion to | 5 
the Plaintiff, and died without Iſlue, Mary af- = # 
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ter died without Iſſue: The Heir of Fbuntain 
conveyed the Lands in Queſtion to Bradſhaw agg 
Todd, Siſters of Anthony, and Heirs of him, and 


alſo of his Father John. Biſhop W this Bill to | 


have the Lands conveyed to him, ſuppoſing the 
Equity to have this Eſtate was veſted in Anthony, 
and fo well deviſed to him by John the Son and 


Heir of Anthony. But the Lord Keeper, aſſiſted 


by the Chief Juſtice Treby, and Poipell Baron of 
the Exchequer, after ſeveral Arguments and long 
Conſideration of the Authorities cited on both 
Sides, Reſolved, That Fohn had no Eſtate de. 
viſable, but a meer Poſſibility during the Life of 
Mary, or any of her Iſſue, and fo the Deviſe to 
the Plaintiff void, and the Lands well conveyed 
to the Defendants Bradſhaw and Todd, Sifters and 
Heirs of Anthony, and diſmiſſed the Bill, but 
without Coſts, provided he acquieſce, and give 
them no further Trouble in this Court. Levinz 
3 Part, 427. Biſhop verſus Fountaine, Bradſhaw, and 
Todd, in Cancellar. 5 

Error upon a Judgment in Ejectment, where 


upon Special Verdict the Caſe was, Robert Bera- 


ger had Iſſue his firſt Son Villiam, who had Iſſue 
the Wife of the Leſſor, and a ſecond Son Robert, 
who had alſo a Son Robert, Grandſon to the firſt 
Robert. Robert the Grandfather deviſed the Lands 


in Queſtion in theſe Words; I give my Land in 


Tilling to my Son Robert, and bis Heirs , and I give 
to my Grandſon Robert 50 l. Alſo I give to my great 
Grand-daugbter J. S. 100 1. Robert the ſecond Son 
dieth in the Lite of his Father, after which Robert 
the Deviſor made a Codicil, by which he de- 
viſed Part of the Lands which he had deviſed to 
Robert his Son, to Fudith his Daughter, and after 
that he republiſhed his Will by Word without 
| Writing; 
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Writingz and ſaid, That Robert my Grandſon 
ſhall have or take by my Laſt Will as Robert my 
Son ſhould have done; and afterwards died. And 
the Queſtion was, If Robert the Grandſon being 
the Detendant in the Ejectment, and alſo here, 
ſhould have the Land by Virtue of this Will and 
Republication, or the Wife of the Leſſor, Daugh- 
ter and Heir of William the firſt Son? And it 
was adjudged in the Common Pleas, by the O- 
pinions of North Chief Juſtice, Atkins and Vynd- 
ham, againſt the Opinion of Scrogs, that Robert 
the Grandſon ſhould have it. And now it was 
argued that this Judgment was erroneous, becauſe 
that, 1. Grandſon and Son are' difterent Names 
of Appellation, and denote different Perſons, 
2. Lands may not paſs by Will, unleſs it be in 
Writing. 3. The Deviſor himſelf took Notice 
in his Will of the Difference between Son, Grand- . 
ſon, and great Grandſon, and made Deviſes to 
ſeveral Perſons by theſe ſeveral Names. 4. The 
Republication by Word would not ſupply the 
Defect of this Will, which being of Lands ought 
to be in Writing. 5. The Republication it ſelf 
took Notice of the Diverſity of the Appellati- 
ons, viz, My Grandſon Robert ſhall have, Ec. 
as my Son Robert ſhould have had. It was agreed, 
that the Republication would aid a Will, if Words 
are in it capable to be aided. As the Lord Che- 
neys Caſe, a Deviſe to William, and he had two 
Williams, it might be averred which Villiam was 
intended, becauſe the Word Y/illiam was in the 
Will: And 3 Cro. 493. Buckford and Parnecotes, a 
Deviſe of all his Lands in Aldworth, and after 
the Will he purchaſed others, and then republiſh- 
ed the Will; all paſs, becauſe Words ſufficient in 
the Will, But here he hath the Word Grandſon 

| in 
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| in the Will in Writing, and this Caſe is all one 
with Bret and Rigden s Caſe, Plowd. Com, and 
Hartrop's Caſe, 3 Gro. 243. and the Opinion of 
Popbam and Farmer, in Fuller and Fuller's Caſe, 
3 Cro. 422, 423, is denyd by the other two 
Judges: there, viz. Gawdy and Clench, and the 
Cafe there adjudged in another Point. But for 
the Defendant in the Error it was ſaid, Here is a 
good Foundation in the Words of the Will, and 
the Intention of them may be ſupplied by Mat- f 
F ter debors. Grand is no other than an Addition 
to Son, for to diſtinguiſh between Son and Grand- 
ſon, both being in Life at the Time of making 
the Will ; but when the Son was dead, as he was t 
at the Time of the Republication, the Grandſon , 
might well be underſtood by the Name of Son. c 
And if a Man hath no Son, but a Grandſon 2 
named Robert, and deviſeth Lands to his Son jt 
' Robert, the Grandſon ſhall take them, according t 
to the Opinion of Walmſley; Owen 88. And here, 00 
although that at the Making of the Will he had in 
2 Son Robert, and a Grandſon Robert, yet at the te 
Republication, which is a new making of the th 
Will, he had only a Grandſon Robert, he taketh he 
it by the Name of Son, ſo long as the Name of ny 
Baptiſm is rightly expreſſed, and there is no other ad 
7 to take it. Scroggs, then Chief Juſtice in B. R. tec 
* held to his former Opinion, which he held in C. B. 
| and ſaid, That he was not at any Time ſatisfied 
with the Judgment there, and that the Judgment 
ought to be reverſed. Dolben Juſtice, Semble con. 
tre, cateri ml dixerunt, ET adjornatur. But after, as 
Levinz heard by others, the Judgment was reverſed. 
"Levine 2 Part 243. Strode verſus Berager. ; 
_ Hawkins being a Priſoner in Newgate for op 
probrious Words againſt the Mayor of _ 
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and under ſome Diſtemper of Mind, but had a 


great perſonal Eſtate to the Value of 1ooco I. 


made his Will there, atteſted by ſeveral Witneſſes, 
and there, upon hearing the Cauſe in the Prero- 


Adminiſtration committed, the Cauſe came by Ap- 


peal before the Delegates at Serjeants Inn in Fleet- 
fret, ſcil. Lloyd Bithop of Lichfield, Lloyd Biſhop 


* Pleas, Rokesby Juſtice de eadem Cur and John 


f Powel, Junior, one of the Barons of the Exche- 


p er, Dr. Oxenden, and other Civilians ; where, 
or avoiding of the Teſtimony. of two Witneſſes 
to the Will, were produced two Records, by 
which they were found ſeverally Convict; the 
one for publiſhing a Libel; the other for ſinging 
a Song againſt the Government, and both ad- 
judged to the Pillory. But no Proof was that 
they were put into the Pillory, but only the Re- 
cords produced. And after their Examination 
in the Eccleſiaſtical Court, but before the Sen- 
tence there, came the general Pardon by which 
they were pardoned. And the Queſtion was 
here, Whether their Examination and Teftimo- 
ny given in the Eccleſiaſtical Court ſhould be 
admitted for Evidence? And, 1. It was admit- 
ted, that they being Convict, and adjudged to 


ſtimony in the Eccleſiaſtical Court, the Pardon 
afterwards doth not make their Teſtimony good, 
if it were not good when it was firſt taken. 
2. That the Adjudgment of Pillory made the In- 
famy, although that they were not at any Time 

bst in the Pillory. But, 3. The great Queſtion 
op Wl of the Caſe was, Whether the Conviction and 


din, Wl Judgment for theſe Crimes ſhall make them infa- 
and „ 8 | mous, 


| 
: gative Court, Sentence being againſt the Will and 
d 


of St. Aſaph, Treby Chief Juſtice of Common 


the Pillory at the Time when they gave their Te- 
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9 mous, and deſtroy their Teſtimony, notwith- 
| ſtanding r of the Pillory? For it 
was ſaid of the one Part, that the Books, as 
Britton, Co. 3 Inſt. Ec. which ſpeak of the Infa- 
my by the Judgment of the Pillory, ſpeak of the 
Judgment of the Pillory for ſuch Crimes which 
import Deceit and Fraud, as Cheats, c. and that 
it is from the Nature of the Crime that the In- 
famy ariſes, and not from the Judgment. To 
which it was anſwered, That it is the Judgment 
upon which the Infamy ariſeth, and not from the 
Nature of the Crime. As if one be convict of 
Cheativg, yet he may be a Witneſs if he hath 
not Judgment of the Pillory for it. Secondly, 
it is ſaid, That Pillory, although it infer Infamy 
by the Common Law, yet by the Canon and 
Civil Law (by which they are to be adjudged in 
this Caſe of a Will) doth not import Infamy, un- | 
" leſs the Cauſe for which they are adjudged be In- 
famous, and to that the Civilians ſeemed to agree. 
And after the Counſel were withdrawn, for this 
Cauſe only, as Rokesby and Powel afterwards ſaid 
to Levinz, the Matter not being infamous by the 
Canon and Civil Law, the Depoſitions of the 
| Witneſſes were admitted for Evidence notwith- 
ſtanding the Judgment of the Pillory, Per tout le 
Court ; and the Sentence in the Prerogative re- 
verſed, and the Will ſentenced to be good. Le- 
vinz 3 Part 426. Chater & alii verſus Hawkins, 
Executor of Hawkins. — 
And now having ſupplied what I have found 
_ neceſſary to direct Teſtators in the due and legal 
Forming of their Wills and Teſtaments, we are 
next in Courſe to direct the true and regular Exe- 
cution and Performing of them; which leads us 
to treat concerning — 


| Executoꝛs. | 


Executors. 15 


1 Yecutor is when a Man makes his Teſtament 


and Laſt Will, and therein nameth the Per» 
ſon that ſhall execute his Teſtament, that is, his 


Executor; and is as much in the Civil Law as 


Heres Deſguntus, or Teſtamentarius, as to Debts, 
Goods and Chattels. And ſuch an Executor ſhall 


have an Action againſt every Dehtor of his Te- 


ſtator: And if the Executor hath Aſſets, every 
one to whom the Teſtator was indebted, ſhall 


| have an Action againſt him, if he have an Obli- 


ation or Specialty; but in every Caſe where the 
Peſtator might wage his Law, no Action lies a- 
gainſt the Executor. Termes del Ley. 


Executors may bring a Writ of Treſpaſs for 


Cattle, Corn, Sc. taken of the Teſtator's. F. N. 
B. 129. where you may ſee the Writ. 


Action of Account heth for, but not againſt - 


Executors. F. N. B. 257. 


Where the Obligor makes the Obligne his Exe» | 
cutor, though the Action be gone, the Executor 
may retain. Coke's. 1 Inſt. En le Table. Coke's 


1 Inft, 264. 5 


„ Teſtator and See are Correlativa; and 5 
therefore if a Leaſe for Life be made to the Teſta- 


tor, the Remainder to his Executor for Years, the 
Chattel ſhall veſt in the Leſſee himſelf, as well 


= if it had been limited to him and bis Executor. 


Coke's 1 Inft. 54. P. 


f Guardian in Socage make his Executors, , 
and die, the Heir being within the Age' of Four- 


teen, the Executor ſhall not have the Wardſhip 
but another, the next Friend, to whom the In- 
heritance cannot deſcend. 5 $1 Infl, 90. a. — 

U 
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Funeral Expences, according to the Quality 
of the Deceaſed, are to be allowed ont of the 
Goods, before any other Debt or Duty whatſo- 
ever; for that is Opus Pium & Charitativum, 
Coke's 3 Inſt. 202. 1 1 
Deva ſtaverunt Bona Teflatoris is when the Exe. 
cutors will deliver Legacies, or make Reſtitution 


for Wrongs done by their Teſtator, or pay his 


Debts due upon Contracts or Specialties. whoſe 
Days of Payment are not yet come, Gr. and 
keep not ſufficient in their Hands to diſcharge 
thoſe Debts upon Record or Specialties, which 


they are compellable by the Law to ſatisfy in the 


firſt Place ; then they ſhall be conſtrained to pay 


theſe out of their own Goods, according to the 
Value of what they voluntarily delivered or paid. 


And where a ſudgment recovered in the King's 
Court ſhall be ſatisfied before a Recognizance, Cc. 
And if the Ordinary have Goods of the Inteſtate 
by Sequeſtration, and an Action of Debt to the 


Value of the Goods is brought againſt him as 
Ordinary ; he ſhall not diſpoſe or adminiſter theſe 


Goods to any other, but is bound to ſatisfy the 


Debt, for which Action is firſt brought. Termes | 


del Ley. ö „ 
And Judgments are to be paid before Recog - 


ninzances, Statute Merchant or Staple, althoug 


they are more puiſne. Vide Co. 4 Rep. 60. Caſe 


of the Wardens, &c. of Sadlers, and the Stat. 34 


S 36 E 3. and 2 E. 6. concerning theſe Mat- 
ters. | | 5 : 

Upon Payment and Satisfaction to an Infant 
Executor, he may acquit and diſcharge, other- 
wiſe not; for if it ſhould be good, it would be a 
Devaſtavit : But if a Feme-Covert be Executrix, 
the cannot releaſe; for ſhe may do nothing fg 


oe i GO. | 
the Prejudice of her Huſband, but the Releaſe of 
the Huſband is good. Coke's 5 Rep. 27. Ruſſels 
Ca „„ 150 : is 
1 an Executor promiſe to pay a Debt of the 9 
Teſtator's, and have no Aſſets in his Hands at i 
Time of the Promiſe, and if there be no Debt, | 
he may give the ſame in Evidence, and robably 
have thereby Remedy againſt his Prumiſe. Coke's 
9 Rep. 94. Vill Bane's Caſe. | 5 
Where it is Fraud to pay Part of Money due 
upon a Recognizance, and yet keep the Recogni- 
zance, is Force. Vide Coke's 9 Rep. Meriel Treſham's 
| Cafe, 108. 5 . 5 
When Judgment is given againſt Executors, 
and the Sheriff returneth Nulla Bona, &c. upon 
the Scire Facias, the Plaintiff may have a Special 
Writ of Fieri Facias, ſcil. That the Sheriff levy 
the Debt of the Goods of the Dead, Et ſi ſibi con- 
flare poterit, That the Execntors have waſted the 
Goods, then de bonis proprtzs. Cokes 5 Rep. 32. 
Raye! 8 „ 
there be three Executors named in the Te- 
ſtament, and two refuſe, the third may prove the 
Will alone, and yet the other two may meddle 
with the Goods when they will, and either of _ 
them when they will; And if an Action be 
brought, it ought to be brought in all theis 77 
Names notwithſtanding ſuch Refuſal. Touchſfons 
F 208) i 
If one Executor be cited and refuſe, yet he 
may afterwards adminiſter at his Pleaſure z the 
like if more refuſe : But if all refuſe before the 
Ocdinary, and the Ordinary commit Admini- 
ſtration to another, there they cannot afterwards 
adminiſter. And the Executor who proveth the 
Will muſt name the other TG in all _— 
2 | or 
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for Debts, and they may releaſe the whole Debt; 
and they that refuſe ſhall have an Action by $ur- 
vivor, And in Actions againſt them, all Execu- 
tors muſt be named, although the Will be not 
proved. Coke's 9 Rep. 37, 78. Henſloe's Caſe. | 
The Probate of Wills by Common Law be⸗ 
longed to Temporal Courts, and in ſome Places 
in England the Lords in their Courts, as Court- 
Baron, or other Courts, have Probate of Wills; 
and the Executors have a Temporal Right and 
Intereſt by the Wills, and the Probate giveth them 
no Right or Title : But the Judges are not willing 
to admit them to bring Actions without ſhewing 
the Will duly proved under Seal of the Ordinary; 
But the Proving by one Executor is ſufficient tor 
all. Cokes 9 Rep. 34, 35, 36, 37, 38, 39, 40. 
Honſloe's Caſe. | 5 

Iwo Executors prove the Will, the third re- 
fuſeth, yet he may releaſe. Coke's 5 Rep. 28. Mid- 
dlletons Caſe. ; | 1 | 
The King may make his Teſtament, as it was 
aſſented in full Parliament; and the Executors of 
Hen. 4. refuſing, the Archbiſhop of Canterbmy was 
to grant Adminiſtration of the ſame: And when 
the King is made Executor, he doth appoint 


4 Others to execute the ſame. (againſt whom ſuch as 
A have Cauſe of Suit may bring their Action) and 


appointeth others to take the Account. Coke's 
OE : 

If a Man deviſe that his Executors may fell 
*his Land, here they have but a bare Authority, 
and they muſt all join; and if one die, or refuſe, 
the other cannot ſell; but if a Man deviſe Lands 
to one for Life. and after his Deceaſe that his 
Land ſhall be ſold by his Executors, there it is 
otherwiſe, becauſe they could not ſell * Land 
5 7 „„ 
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ſooner; but there, if the Executors were par- 
ticularly named, then the Survivors could not 
ſell, But if a- Man deviſe his Lands to his Exe- 
cutors to be fold, there, as they have an Intereſt 
or Eſtate which doth ſurviv e, their Power ſhall 
likewiſe ſurvive, and the Survivors may ſell. Coke's 
1 Inf. 112, tg. - * 

If a Man deviſe that his Be ſhall ſell 
his Land, there the Land ſhall deſcend to the 
Heir, and he ſhall take the Profits in the mean 
Time: But if a Man deviſeth his Tenements to 
be ſold by his Executors, or his Tenements to 
his Executors to be ſold, there the Deſcent is ta- 
ken from the Heir, and the Executor ſhall have 
the mean Profits till Sale, which ſhall not be 
Aſſets in their Hands, but therefore they are 
compellable to ſell the Lands ſo ſoon as poſſible. 
Coke's 1 Inſt, 236. a 

In Debt by Executors, if one Demandant or 
Plaintiff be nonſuit, and the other ſueth for: 
ward, he who is nonſuit ſhall not be amerced. 
Cole's Rep. 61. Beecher's Caſe. 

The Heir ſhall not have an Aion of Debt 
upon an Obligation, but the Executors, F. N. B. 
266. | 

They may likewiſe bing Action for Arrear of 
an Annuity in Fee. bid. pre 


Leſſee of a Manor for Tife dieth, his Execus | 


tors ſhall have Debt for Arrearages of the Rent. 
F. N. B. 267. 

They may have Execution upon a Statute; 
F. N. B. 290. 

May bring a Writ of Covenant. E N. = 
323, 224. 

A Certiorari lies to them'to certify the Conu- 
ſance of a Fine. F. N. B. 328. 
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An | Executor before Probate may relea ſe an 


Action, (yet he can have no Action) becauſe 


the Right of Action is in him. Cokes 1 Inf. 


292. b. 


Where Executors of a gigen ſhall hw a Ward 


which tell in the Life of the Biſhop, otherwile of a 


Preſentation to a Church which voided in his Life, | 


Cakes 1 tn. 388- 1 
Where an Infant makes the Debtor his Exccutor, 
the Debt is ext inct. Ibid. 5 
Executors ſhall not have Execution of the Jude. 
ment, or Recognizance, in the Time of the Te 
ſtator, within the Year, without ſuing a Scire Facias, 
but otherwiſe it is of a Statute, &c. Cokes 2 Inf, 
„ 
Where by the Statutes Action of Account 
lieth for Executors, Adminiſtrators, and Execu- 
tors of Executors. Vide Coke's 2 Infl. 404. 5 
Ihe Heir or Executors, according to the Caſe, 
ſhall have a Writ of Error upcn a Bill of Excep- 

tion. Coke's 2 Inſt. 427. 
If Parſon or Prebend dieth, his Executors ſhall 
have an Action of Debt for Arrearages incurred 
in the Lite of the Teſtator: And the like if the 
Parſon or Prebend reſign, he ſhall have Action 


for the Arrearages of an Annuity, becauſe the 


Perſon of him who is to pay the Annuity is charge: 
able, but otherwiſe it is in Caſe of a Rent, be it 
Rent-ſervice, Rent-charge, or Rent-ſeck. 

If a Woman be endowed of Rent, or if Rent 
be granted for Life, and the Tenant attorn, the 
Rent is behind, and after the particular Eſtate is 


determined by Death. the Executors of Tenant . 


in Dower, or of the Grantee for Life, ſhall have 
an Action of Debt by the Common Law, be- 


cauſe by Poſſibility the Teftator himſelf might 


have 
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have an Action of Debt; for it he had ſurrendred 
his Eſtate to him in the Reverſion, he ſhould have 


an Action of Debt for the Arrearages incurred be- 
fore. Cokes 4 Rep. 49, 50. Ognel's Caſe. 
If a Man hath or ſhall have in Right of his 
Wife an Eftate in Fee ſimple, Fee-tail, or for 


Term of Life, of or in any Rents, or Fee-farms, 


wh:ch ſhall be unpaid in the Wife's Life, the Huſ- 


band, after the Deceaſe of his Wife, his Executors 
or Adminiſtrators, ſhall have Action of Debt for 
the ſaid Arrearages againſt the Tenant of the 


Demeſne that ought to have paid the ſame, his 


Executors or Adminiſtrators; and alſo may di- 
ſtrain for the ſame by Force of the Stat. 32 H. 8. 


ap. 37: Coke's 4 Rep. 49, 50, 51. Andrew Ognel's 
Cale. | 


In all Caſes where Action is brought by one as 
Executor, although it be for Rent- Arrear, or other 
Matter grown due in their Time, yet the Writ 
ſhall be in the Detinet only: But when an Execu- 


tor or Adminiſtrator taketh the Profits, nothing 


ſhall be Aſſets, but the Profits above the Rent 
reſerved; and therefore in ſuch Caſe the Writ ſhall 
be for Rent in the Debet & Detinet. Cokes 5 Rep. 
31. Har grave 8 Caſe. | h : SY 

If Executor bring an Action as Adminiſtrator, 
he may be barred as to the Action of the Writ: 
But yet miſtaking of the Action is no Bar, nor 


Eſtoppel to bring his true Action. Cokes 5 Rep. 33. 


Robinſon's Caſe. | 
-If a Man by Deed grant a Rent for Life, Pro- 
viſo that he ſhall not charge his Perſon, that is a 


good Proyiſo; yet if the Rent be behind, and 


Grantee die, his Executors ſhall charge the Per- 
lon of the Grantor in an A&ion of Debt, for 
atherwiſe they ſhould be without Remedy A and 
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- Erecutors: 


therefore it is now become repugnant, and by 


Conſequence void. Coke s 6 Rep. 41. Sir Anthony, 
Mildway's Caſe. oe | Ro BAY 
If a Man make a Leaſe pur auter vie, of Land 


in two Counties, rendring Rent, and the Rent is 


behind, and Cæſuy que vie dieth, the Leſſor ſhall 
have an Action of Debt in which of the Counties 
he will, and ſo may his Executors, for now it is 
changed into an Action of Debt; and in that 


Caſe no Land ſhall be put in View, but the Per- 


ſon of the Debtor ſhall be only charged by the 

Common Law : And the like, if a Rent be iſſuing 

out of Land in two Counties. e 
Executors ſnall have an Action for Rent behind 


againſt the Grantor, and ſeveral Feoffees, for the 


Rent behind in each of their Times. Cokes 7 Rep. 


239. Lillingſton's Caſe. 


If A. be bound to B. Abbot of D. A. is profeſſed 
a Monk in the ſame Abbey, and after is made Ab- 


bot thereof; he ſhall have an Action of Debt a- 


gainſt his own Executors. Coke's 1 Inſt. 133. b. 


and the like in other Caſes. 


Where a Feme-Executrix takes the Debtor to 
Huſband, notwithſtanding the Debt remains; if 
Feme-Obligee take the Debtor to Huſband, this 
is a Releaſe in Law. The like if two Femes Obli- 
gees, and one take the Obligor to Huſband, Coke's 


1 Inſt. 264. ö. 


Action for an Eſcape lieth not againſt the 
Gaoler's Executors, becauſe it is a Treſpaſs, Cokes 


2 1 op 382. | | 

I deliver Goods to one. who is indebted to 
me, and he dies, againſt his Executors I may 
have a Writ for the Goods, and for the Debt; 


becauſe that the Writ is againſt the Executor for 


the Debt in the Debet, and for the Dothan 


Executozs, 


is in the Detinet; and therefore the Writ well 


warrants the Count to declare partly for Debr, 
and partly for Detinue; but ſuch Action he could 
not have had againſt the Teſtator, becauſe. a- 
gainſt him in Debt the Writ ought to have been in 
the Debet & Detimet. Touchſtone of Precedents 40. 


In Caſe of an Executor, though the Plea be 
multiplied, or double, yet good ; for one may 


anſwer to every Thing alledged by him. 21 
22 Car. 2 Jefferys verſus Dod. 


If Executor of Leſſee for Tears aſſign over 
| his Term, an Action of Debt doth not lie againſt 


him for Rent due after the Aſſignment ; the like 
if the Leſſee aſſign over his Intereſt and die: But 
if he aſhgn but Part of the Matter or Land grant- 
ed, it is otherwiſe, and in ſome Caſes it ſhall be 
apportioned. Coke's 3 Rep. 24. Walker's Caſe. 
Where he in Remainder, and not the Execu- 
tor of Tenant for Life, ſhall be charged by Diſtreſs 
for Rent-arrear in the Life-time of Tenant for Life. 
Coke's 5 Rep. 111, Edriche's Caſe. — ew 
Where Executors of a Perſon outlawed may 


ſatisfy, and then take Advantage of the King's 


Pardon, but not before in the Caſe of a Subject, 


where Fxecutors ſhall have Attaint, by Stat. 
6 Edw. 6. Reſtitution upon Stat. 21 H. 8. Admi- 


niſtrator ſhall have a Writ of Error upon Stat. 
27 Eliz. Coke's 6 Rep 80. Sir Edw. Phitton's Caſe. 
In Replevin, Executor or others need not al- 


ledge Seifin in making Avowry for Rent; for the 


Deed is the Title, and no Seiſin need be alledged, 
unleſs forced by an old Statute of Limitation, 
Coke's 8 Rep. Sir William Fofter's Caſe 65. 


It is a Maxim in Law, That Executors ſhall 
not be charged with a ſimple Contract, nor with 
3 Debt for Meat and Drink of the Teſtator, al- 


though 
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Executors. 


| though it be of Neceſſity, and for which an In- 


fant ſhall be bound for his Contempt. Nor the 
Executors of the Lord for Surpluſage of Account 
before Auditors; nor in an Action upon the Caſe 
upon Aſſumpſit, which is a perſonal Action, and 
dieth with the Perſon ; becauſe where the Teſta. 
tor might have waged his Law, no Action lies a. 


gainſt the Executors. Coke's 9 Rep. 87. Pinchon's 


Caſe. | 


But the Lieutenant of the Tower may bring his 
Action againſt the Executors of a Priſoner dying 
there for Treaſon, for the Meat and Drink pro- 
vided for ſuch Priſoner. The like of any other 
Gaoler; for the Gaoler is bound to find Meat and 
Drink for the Priſoner, and in ſuch Caſe the Pri- 


ſoner cannot wage his Law. Ibid. 


The like Difference is between a Labourer and 
Limner of Books; for the Labourer is compella- 


ble to ſerve, but the Limner not; and therefore 


*twas his Fault he did not take a Specialty upon 


his Agreement. Coke's 9 Rep. 88. Pinchon's Caſe. 


But Actions upon the Caſe ſur Aſſumpſit do well 
lie againſt Executors. Ibid. 90. wy 
Action of Account lies not againſt Executors, 
but only for the King. Cokes 1 Int. 90. b. 

If a Man make a Leaſe for Life to one, the 


Remainder to his Executors for 21 Years, the 


Term for Years ſhall veſt in him preſently ; for 
even as Anceſtor and Heir are Correlatives ; viz. 
One cannot be named without Relation to the 
other as to the Inheritance: As if an Eſtate for 
Life be made to A. the Remainder to B. in Tail, 
the. Remainder to the Right Heirs of A. the 
Fee is veſted in A. as it had been limited to him 
and his Heirs; even ſo are the Teſtators and Exe- 


cutors Correlativa as to any Chattel ; And * 


Ex ecutoꝛs. | 

fore if a Leaſe for Life be to the Teſtator, the Re- 
in- mainder to the Executors for Years, the Chattel 
he Ml fall veſt in the Leſſee himſelf, as well as if it had 
int been limited to him and his Executors. Cokes 
aſe 1 Inft. 54. b. | 125 5 1 
nd Ihe Executor doth more actually repreſent 
ta- the Perſon of the Teſtator, than the Heir doth 
a. the Anceſtor; for if a Man bindeth himſelf, his 
us MW Exccutors are bound, though they be not named, 
but ſo it is not of the Heir, and ſo of Adminiſtrator, 
and Ordinary alſo. Cokes 1 Inſt. 209. a. 

And though the Executor be not named, yet 
the Law appoints him to receive Money due or 
owing to the Teſtator : But ſo doth not the Law 
appoint the Heir to receive the Money unleſs he 
be named. Cokes 1 Inft. 209. b. 210. a. 

If Mortgage be to pay the Money to the 
Mortgagee, or his Heirs, the Mortgagor cannot 
pay the Money to the Executors of the Mort- 
gagee: For the Law will never ſeek out a Per- 
ſon where the Parties themſelves have appointed 
one, Et in hoc Caſu Deſignatio umus Perſone eft 
excluſio alterins, expreſſum facit ceſſare tacitum. 
But if the Condition be to pay Money to the Mort- 


Election to pay it either to the Heir or Executors. 


the J Coke's 1 Inſt. 2 10. 5. . gs | 
the If Feoffment be upon. Condition to pay Mo- 
for Wl ney to the Feoffor, or his Heirs or Aſſigns, at 
viz. Wl fuch a Day, and before the Day Feoffor makes 
the bis Executor and dies, the Feoffee may pay the 
tor i Money either to the Heir or Executors, for they 
ail, Wi ve his Aſſigns in Law as to this Intent. But if a 
the Feoffment be made upon Condition, that if the 


Feoffor pay to the Feoffee, his Heirs or Aſſigns 

20 J. before ſuch a Feaſt, and before the * | 
| | t 

2 


gagee, his Heirs or Executors, the Mortgagor hath 


the pats makes his Executors, and dieth, the 


Feoffor ; ought to pay the Money to the Heir, 


and not to the Executors, for the Executors in 
this Cafe are no Aſſigns in Law. Coke's 1 If, 


Sine... 

But if the Feoffee make a Feoffment over, the 
Feoffor may pay the Money either to the firſt 
Feoffee, or to the ſecond Feotfee : And fo if the 
Feoffee dieth, he may pay it either to the Heir 


'of the firſt Feoffee, or to the ſecond Feoffeé. 


Thid. | 1 
Executors have Judgment in an Account, and 
have the Defendant in Execution for Arrearages: 
Now the Teſtament is annulled, for that the Te- 
ſtator was an Ideot, and the Record Spiritual was 
removed into the Chancery by Writ, and ſent in- 
to the King's Bench, where the Action was brought; 
and thereupon the Defendant brought an Audits 
Querela, and adjudged it did well lie. Coke's 8 Rep, 


144. Dr. Drurie's Caſe. 


The Lady Pawlet, Tenant for Life, made a 
Leaſe for 99 Years, if ſhe lived ſo long, yield- 


ing 100 I. at the Feaſts of St. Michael and the 


Annunciation, or within 40 Days after; the Leſ- 
ſee made his Wife Executrix, and died, the Lady 
afterwards made her Executor, and died the 13th 
Day after St. Michael : Her Executor brought Ac- 


tion for the Rent due at Michaelmas, but the Court 


was againſt the Plaintiff. Coke s 10 Rep. 129. Wil 
ham Clans Caſe. | TOES up 

Every Executor is an Adminiſtrator of Goods, 
and the Pleading is, Ne unques Executor, Nec un- 
ques adminiſtravit come Executor. And an Admr 


niſtrator hath the Office and Quality of an Execu- 


tor. Coke s 5 Rep. 83. Snelling's Caſe. 5 * 


Eue˖ecutoꝛs. 
e lf an Executor or Adminiſtrator plead Payment 
r or Recovery of other Debts in Bar to an Action; 
n fit be by Covin, it ſhall be no Bar to a juſt Debt. 
f, I Coke's 8 Rep. 133. Turner's Caſe. 7 
; The Defendant pleads, Fully Adminiſtred; 


he Ml the Plaintiff replies, that he had Aſſets; the Ju- 
t tors find Aſſets to 172 l. Judgment to recover the 


e whole Debt of. 2001. and Coſts and Damages of 


ir the Goods of the Teſtator if, Sc. and if not, then 
e. Damages of his own Goods. Cokes 8 Rep. 134. 


Mary Shipley's Caſe. 


nd Note; The Plaintiff upon this Bar might bare 


<: WM prayed Judgment preſently, for thereby he con- 
fe. ſeſſeth the Debt; but he cannot have Execution 
bas . the Defendant have Goods of the Deceaſed. 
„ : | 
An Executor of his own Wrong ſhall not re- 
tain, for thereof will enſue yu Inconvenience, 
2. PENS | 


Rep, Cotes 5 Rep. 30. Coulter's Caſe. / 

When a Man dieth Inteſtate, and a Stranger 
e a (aketh his Goods, or ſelleth them, in this Caſe it 
ell-maketh him Executor of his own Wrong; although 
the the Pleading be, he never was Executor, or never 
Leſ. auminiſtred as Executor. e | 
ady WI But when an Executor is made, and he pro- 
12th eth the Will, and adminiſtreth; in this Caſe, if 
c- MW Stranger taketh any of the Goods, or claimeth 
ourt them for his proper Goods, and uſeth and dif- 


poſeth of them as his own Goods, that doth not 
in Conſtruction of Law make him an Executor 
& his own Wrong, becauſe there is an Execu- 
- un- br of Right whom he may charge; and theſe 
ami - Goods which are taken out of his Poſſeſſion after 
be has adminiſtred, are Aſſets in his Hands. But 


5 


iltbough there be an Executor or Adminiſtrator, 
et if a Stranger take the Goods, and claiming " 


— 
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Executoꝛs. 


be Executor, pay Debts and receive Debts, or 


ay Legacies and intermeddle as Executor; there, 
5 ſuch expreſs Adminiſtration as Executor, he 
may be charged as Executor of his own Wrong, 
although there be another Executor in Right. 


And when a Stranger taketh the Goods before 


the rightful Executor hath taken upon him, or 
proved the Will, in this Caſe he may be charged 


as Executor of his own Wrong; for the, rightful 
Executor ſhall not be charged but with the Goods 


which come to his Hands, after he hath taken up- 
on him the Charge of the Will. Coke's 5 Rep. 34. 
Read's Caſe. | 15 

If a Man bail Goods to another, and after. 
wards the Bailor do releaſe to the Bailee all 
Actions, the Bailee dieth, in a Writ of Detinue 
brought againſt the Execntors, they ſhall not take 


Advantage of this Releaſe, for the ſame determin. fl 


eth by the Death of the Bailee; and the Action 
given againſt the Executors is a new Action (al- 
though of the ſame Nature) grounded upon their 


own Deteiner. Coke's 10 Rep. 51. Lampet's Caſe. 


By Aſumpſit of the Teſtator to pay a Debt, or 
Duty, an Action upon the Caſe lieth againſt the 
Executors. Cokes 10 Rep. 75. Lovies's Caſe. 

If any Perſon by recommending an Officer 
to the King, or otherwiſe, be a Means or Inſtru- 
ment of Loſs or Damage to the King, he, his 
Heirs, Executors and Adminiſtrators ſhall be 


chargeable to the King for ſuch Damage ſuſtain- 


— 4 Coke's 11 Rep. 91, 92. Earl of Devonſbires 
e. | | 
Where Ceſffuy que uſe ſhall charge the Execu- 


tors, Sc. for Profits received by the Feoffees in 


their Life-time, Coke's 4 Inſt, 86, 87. 
re ons PEO w ber 


Deus. 
Where one Executor may refuſe, and yet af- 


terwards adminiſter or releaſe a Debt, but o- 


therwiſe it is if they all refuſe before the Ordi- 
nary : And Probate of Wills in the Spiritual Court 
before the Ordinary hath been but of late Times, 

&c. and they have not the ſame by the Spiritual - 
Laws, but Conſuetudine Anglia & non de communi 


jwe. And after they have proved the Teſta- 


ment, their Authority is executed, and they have 
not the Power to take the Refuſal of any, when 
any of the Executors prove the Will. And much 
more concerning the Power of the Ordinary in 
Probate of Wills, granting A1miniſtration. &c. 
and the Statutes concerning the ſame, ſee in Coke's 
9 Rep. 37, 38, 39, 40. Henſloe's Caſe. 

By the Common Law Executors could not 
have an Action of Account in reſpe& of the Pri- 
vity of the Account. But Stat. Veſim. 2. cap. 23. 
giveth an Action of Account to Executors; Stat. 
25 Ed. 3. cap. 5. to Executors of Executors; and 
Stat. 3 1. Ed. 3. cap. 11. to adminiſtrators. Exe» 
cutors of the Accountant chargeable to the King 
by his Prerogative in Action of Account; but 
tis otherwiſe in the Caſe of a common Perſon. 
Vide Coke's 11 Rep. Earl of Devonſhire's Caſe. | 

An Executor 1s not chargeable in an Account 
where he cannot be charged in Detinue; for that 
nothing came to his Hands, nor in Account, 
where the Teſtator was not bound to render Ac- 
cunt, although to the King. Vide Coke's 11 Rep, 
Earl of Devonſbire's Cale. _ I 

It hath been attempted in Parliament to give 
in Action of Account againſt the Executors of 
a Guardian in Socage, but never could be effect · 
el. Coke's 1 Inft. 90, b. „ 


„„ 
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I3 Regard of the Length of Time, and the Lols 
of Books (which the Defendant had ſworn by his 
Anſwer) - it was ordered, the Defendant ſhould 
not be charged in the Account for more than ac- 
cording to his own Oath what was made, or he 
did remember or believe was made by Sale of 
thoſe Goods: For an Accountant having loſt his 


Papers by no Fault of his own, ſhall not be 


charged beyond his own Oath. Yet a furviving 
Factor was to account for what was made by 
himſelf or Co-. factor; and in ſome Caſe an Ac. 
count lies againſt the Executrix for the deceaſed 


| Factor, Caſes in Chancery 127, 128, FHolſſcone 


againſt Rivers. | 

In the Caſe, Stowel againſt Long, Executor to 
George Long, the Lord Keeper declared, That if 
the Defendant's Counſel had not offered to ac 
count, he would not have ordered the Defen- 
dant to account; for that all the Money recei. 
ved by the Profits was pardoned by the Act of 
Oblivion. Caſes in Chancery 173. George Stomel 
againſt Long, Executor to Long. 1 ke; 

Plea of Account ſtated, over- ruled, although 
the Defendant was but an Executor, and plead- 
ed, that he knew not how to account; but this 


Was upon full Proof that 200 1. was omitted in 
the Account, being paid by his Servant, and en- 


tred in his Book, which he then had not. Caſes 
in Chancery 262. Wright againſt Croxon. 
Account lies not againſt Executors or A 


niſtrators, becauſe they are not privy to the Ac. 


counts; and a Detinue lieth not for Money 


'numbred, becauſe one Penny may not be known 


from another; and the Teſtator might not wage 


his Law againſt a Bill being ſealed and delivered 
as a Deed, Vide Dyer 38. Ss 


It 


| Executo2s, | 
on It is clear Law, that no Action of Account 


his | lieth againſt an Executor or Admipiſtrator, for 
uld the Law doth not attend them to be Privies to 


ac- the Account. Dyer fol. 23. Pla. 1459 - 
he Account lay not againſt Executors for three 
> of M Cauſes. Firſt, for want of Privity, and for that 


his he never was in Poſſeſſion of the Land, nor took. | 


be any Profits of it, &. Dyer fol. 277. Pla. 59. 


ve MY In all Actions brought by Executors ſhall be 


by BY Simmons and Severance, becauſe the beſt ſhall 
Ac. be taken for the Benefit of the Dead: And ſo in 


ſed an Action of Treſpaſs, as Executor for Goods 


ome taken out of their own Poſſeſſion ; and the like 
Account as Executor. Co. 1 Inſt. 227. ; 


r to The Releaſe of an Infant-Executor, if he re- 


t if WW ceive full Payment or Satisfaction, is a good Diſ- 


_ac- WY charge for what he receiveth, but it is otherwiſe 
fen. without Payment. = N | 
cei. But the Releaſe of Feme-Covert Executrix is 
t of not good, for ſhe can do nothing to the Preju- 


dice of the Husband : But without Queſtion the 
Releaſe of the Huſband is good. Co. Rep. lth. 5. 2. p. 


Laſes of Executors, fol. 27. „ 
ead- If Executor do not ſell, but refuſe to make 
this WW Sale, he is bound to put all the Profits of the 
in Land to the Uſe of the Dead. Co. 1 Iyft. 236. a. 
en- Aſſets in maines F Executor, is when a Man in- 
Þajes debted makes Executors, and leaves them ſuffi» 


cient to pay, or ſome Commodity or Profit is 


Imi. come to them in Right of their Teſtator; this is 
Ac. called Aſſets in their Hands. Termes del Ley. 
ney If a Man deviſe Lands to his Executors to be 


the Profits in the mean Time, then it 18 neceſſary 
that he deviſeth that the mean Profits till the Sale 
ſhould be Aſſets in their Hands, for * 

X 2 they 


ſold, and his Meaning be, that they ſhould take 
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| ' Ececiito)s. 
they ſhall not be ſo; and it is better to give them 


an Authority than an Eſtate, unleſs in ſome Caſes, 


Co. 1 Inſt. fol. 130. Sect. 170. 3 
Damages ' recovered by the Executor in an 


Action of Treſpaſs ſhall be Aſſets, yet they were 


never in the Teſtator. Co. 1 Inft. fol. 124. Sg, 


Where the Teſtator deviſeth that his Executors 
ſhall ſell the Land, there the Lands deſcend in the 
mean Time to the Heir; and until the Sale be 
made the Heir may enter, and take the Profits, 
But when the Land is diviſed to his Executor to 
be ſold, there the Deviſe taketh away the De- 
ſcent, and veſteth the Eſtate of the Land in the 
Executor, and he may enter and take the Pro- 


fits, and make Sale according to the Deviſe. 


And when a Man deviſeth his Tenements to be 
ſold by his Executors, it is all one as if he had 


deviſed his Tenements to his Executors to be ſold: 


And in ſuch Caſe the Executor is bound to ſell ſo 
ſoon as he can, for that the mean Profits taken 


before the Sale ſhall not be Aſſets, and therefore 


he may otherwiſe take Advantage of his own 
Laches. Co. 1 Inf. fol. 235. Sect. 2383, 
Jurors may find Aſſets by Deſcent in any other 
County in England, and Jurors may find the Sub- 
ſtance of the Iſſue, (that is to ſay) Aſſets, and the 
finding that they are beyond Sea is Surpluſage: 
For if the Executors have Goods of the Teſta 
tor's in any Part of the World, they ſhall be char- 


ged in Reſpe& of them: But it is otherwiſe in 


Felony and other Criminal Cauſe; for Ubi qui 
8 ibi punietur. Co. 6 Rep. 47. Dowdal's 
Cale. T5 | | 23 
Executor of his own Wrong may not retain 
to pay himſelf, for then every Creditor would 
2 | con. 


. My 


contend for it; and it is not reaſonable for any 
to take Advantage of his own Wrong. And the 
Law of God ſaith, Non facias malum ut inde fat 


bonum, & melius eſt omnia mala pati quam malo conſen- 
ti. , ͤ ett ed 


If one hath Lands for Years as Executor, and 


ſurrender the ſame, now to one Reipect the Term 
is ex inct, and to another Reſpect it is in Being. 


Co. 1 Rep. 87 Corbet's Caſe, 5 | 
Where the Covenant to the Teſtator was the 
Cauſe of making the Leaſe to the Executors, for 
that Cauſe the Term was Aſlets in the Executor's 
Hands. Co. 1 Rep. 98. Shelley's Caſe, - 
Uſes and Confidences to ſome Reſpects were 


reputed Chattels, and they were deviſable, and 
to other Reſpects they were eſteemed as Heredi- 
taments, of which there ſhould be a Poſfſeſto Fra- 


tris. But yet in Law, neither Chattels nor He. 

reditaments, for they were not Aſſets to Execu- 
tors, or Aſſets to the Heir. Co. 1 Rep. 121. Ghud- 

ys Caſe, Co. 8 Rep. 95. Matthew Manning's 
a E. : P a n . 

When an Executor or Adminiſtrator taketh Pro- 
fits, nothing ſhall be Aſſets but the clear Profits. 
(o. 5. Rep. 31. Hargrave's Caſe. 7 5 

Goods taken out of the Poſſeſſion of an Execu- 
tor after he hath adminiſtred, are Aſſets in his 
Hands. Co. 5 Kep. 34. Read's Caſe. THOR 

If Executors plead nothing in their Hands, or 


Heir nothing per Deſcent, if Aſſets found, Judg- 


ment ſhall be for 'the Whole : But upon Plea no- 
thing per Deſcent, the Plaintiff may have Judg- 
ment preſently, and a Scire Facias when Aſſets 
. Co. 8. Rep. 13 1. to 134. Mary Shipley's 


ale; 5 
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Where an Executor or Adminiſtrator ought in 
Pleading to conſeſs the Debt, but that they have 


not Aſlete, except to ſatisfy Debts of Record. 


Cokes 9. Rep. 109. Meriel Treſbam's Caſe... _ 


Where K xecutors of Feoffees ſhall anſwer Ceſtuy 


gue uſe of Profits received by the Feoffees. 
A Term granted to Uſe of a Feme ſole, her Ex- 


| ecutors and not her Huſband ſhall have the Uſe. 
Co. 4 Ii. 85, 86, 87. 


Adjudged that a Term of 24 Years limited to 


Charles Paget (after Death of Lord Paget, who had 
covenanted for Diſcharge of Funeral Debts and Le- 
gacies, he would ſtand ſeized to Uſe of J. J. during 
Life of Lord Paget, after to Uſe of Charles Paget for 


24 Years) was void, becauſe it wanted good Conſi- 
deration; forzſmuch as Charles Paget, and others, 
were Strangers to the Conſideration, ſcil. to the 


Payment of his Debts and Legacies: But if he had 


made them Exccutors, ſo that they had been 
chargeable to the Payment of them, and ſo privy 
to the Confideration, then the Conſideration had 
been good, And it was agreed, although the 
Term was void ab initio, yet if the Covenant had 


been (that after the End or Expiration of the ſaid 


24 Years, he would ſtand ſeized to the Uſe of the 
Son ut ſupra) that the Son ſhould not have the 
fame till the Years be incurred: But the Words 
being after Expiration, or End of the ſaid Term 


of 24 Years, and the Term imports in it ſelf the 


Eftate and Intereſt in the Land; for this Cauſe 


the Term being void, the Eſtate of the Son ſhall 
begin preſently. Co. 1 Rep. 154. Rector of Che- 


dington's Caſe. 35 


they cannot ſell by Attorney: But if a Man 1 
= e abſo 


If a Man hath a bare Authority accompanied 
with a Truſt, as Executors have to ſell Lands, 


* * 
A. n a. 1 er Ft 


e IE 


Executor. 
abſolute Authority as Owner of the Land, as 


Ceſtny que uſe heretofore had, then it is otherwiſe. 
Vide Co. 9 Rep. 75. Gombe's Cale, | 


. 


One Executor may aſlign a Term without the 


bother, according to the Opinion of the Lord Chief 


ſuſtice Holt in Stonor's Cate. _ | | 

The Writ De rationabili parte bonorum lies for 
the Wife againſt the Executors of her Huſband 
after Debts paid, and Funeral Expences diſchar- 


ped; and there muſt be a Cuſtom alledged in 
ſome County, &c. to enable the Wife or Chil- 
dren to the ſaid Writ, and ſo it hath been reſolved 


by Parliament, 3 E. 3. Detinue 156. 40 E. 3. 28. 
But ſuch Children as be reaſonably advanced by 
the Father in his Life-time, with any Part of his 


| Goods, ſhall have no further Part of his Goods; 
for the Words of the Writ be, Nec in vita Patris 


promoti fuernnt. Co 1 Inſt. 175. b. 

The Wife of Walter Pheaſant, who was an Or- 
phan, had her Portion in the Chamber ot London, 
and after Marriage Valter took out 40 J. thereof, 


and by Will gives his ſaid Wife her Portion in the 


Camber of London, being 2800 l. and other Things 
to the Value of 1000 1. on Condition ſhe re- 
nounce her Dower ; She accepts this Legacy be- 
fore, and after her Huſhand's Death, the Execu- 
tors of the Huſband exhibit their Bill in Chance- 


ry againſt the Widow to renounce and releaſe 


her Dower ; and the Widow brought a croſs Bill 
againſt the Executors of her Huſband, the Mayor 
and Commonalty, and Chamberlain of London, 
for her Portion, in the Chamber of London, and 
inſiſted that her Portion belonged to her, in Re- 
gard the Security was unaltered by her Huſband 
in his Life-time, and ſo was as much as if it were 


a Debt due to her by —_ The Lord Keeper 
| 83 
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_ conceived this Money in the Chamber of London 
was a Debt, for the Chamber paid Intereſt for 


it, and ſo the Widow intitled to it; and the Ac- 


ceptance of a collateral Satisfaction will not bar 
her Dower, according to Ver non s Caſe, Caſes in 


Chancery, 181, 182. Pheaſant's Caſe. 
In the Caſe of Civil againſt Rich, the Queſtion 


was on a Will, whereby, after other Bequeſts, 
this Clauſe was added: Item, All the vel of m 


Lands, Goods, and perſonal Eſtate, I give to A, B. 
on Truſt to give to my Children and Grand-children, 
according to their Demerits. Ihe Deviſee, who 
was Heir and Executor, gave the Land to one, 
omitting the reſt; and the Queſtion was, If that 


was a Diſpoſition according to the Truſt? The 
Lord Chancellor ſaid, I take it for a Rule, That 
vwbereſoever there is a Demand in Law or Equity, 

there muſt be a Certainty of the Thing demanded to bs 


adjudged or decreed. I fit not here to make the Wills 
of Men, nor to interpret them further than the Wills 
go; and therefore as to the Settlement of the Lands on 


one and not on all, I cannot alter; and ſo diſmiſſed 


the Bill as to that. Another Queſtion aroſe touch- 
ing the Perſonal Eſtate, wherein the Point was, 
That a Citizen of London being reſiduary Lega- 
tee dying, Whether this being but a Legacy, 
which till Election reſted prima facie in the Lega- 
tee, but as Executor, ſhould be ſubject to the Cu- 


ſtom as the Executors own Eſtate > The Lord 


Chancellor decreed it ſhould; and ſaid, I will 


make Election for him. Modern Caſes in Chancery 


309. Civil againſt Rich. 

The Will was good if executed, but could not 
compel an Execution at Law, therefore Equity 
ought: And as to the Pretence. that there was 
no Perſon named in the Will to ſell, Serjeant 01 
4 B94 | | 1 N 28! 
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Executoꝛs. 


nend ſaid, That when the Intention is clear, all 


Means, without which that cannot be attained, 
muſt be ſupplied by a Court of Juſtice, and di- 
vers Precedents were cited; as Hugbs and others 


againſt Collins, Lockton againſt Lockton, and others, 
Where Lands were decreed to be ſold, ſometimes 


by the Heir, ſometimes by the Executors, accord- 


ing to the Intent of the Party appearing, altho* 


no Perſon appointed to ſell. Caſes in Chancery 177. 
The Law always gives Mortgage-Money to 
the Executor where no Perſon is named; and 
where the Election to pay Money, either to the 
Heir or Executor, is gone by the Forfeiture in 
Law, tis all one in Equity as if either Heir or 
Executor were named; and then Equity ought 


to follow the Law, and give it to the Executors: _ 
For in natural Juſtice and Equity, the principal 


Right of the Mortgagee is to the Money. Caſes 
in Chancery 285, RY Ll 

In an Action againſt Executors upon Aſſump- 
ft of the Teſtator, the Plaintiff need not aver, 
that the Defendant hath Aſſets to pay Legacies 


or Debts, for that ſhall come on the Defendant's | 


Part; for the Law intendeth that every one will, 
in Diſcharge of his Conſcience, have Aſſets to pay 
all his Debts, which he ought to pay to any one. 
(o. 9 Rep. 87 to 90. Pinchon's Caſe. n 
He who maketh a Promiſe to another that if 


he will forbear to ſue, if he do not pay, he who 1 


promiſeth will pay the Money, ſhall be generally 
charged upon his own Promiſe: So when one 1s 
Executor, and maketh ſuch a Promiſe, the Debt 
s due by him in Right of his Executorſhip, and 


the Promiſe is made in his own Right; and -there- 


fore he ſhall be charged in an Action brought 
upon his Aſumpſit generally, yet that 20 
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Executor. Vide Co. 9 Rep. 94. William Bain 


_ the Inventory. Sxinb. Furt 6. Seck. 6. 


| Executo29. . 
ſhall be allowed him in Part of his Account as 


Note, It is at the Plaintiff's Election to bring ſ 
his Action of Debt againſt the Heir or Execu- uv 
tors. ng el, [pat 
Actions Perſonal are ſuch Actions whereby a tl 


Man claims Debt, or Goods, or Chattels, or MW (: 


Damage for them, or Damages for Wrong done 2 
to his Perſon, and is that which in the Civil Law B 
is called Adio in Perſonam, and is brought againſt v1 
him who is bound by Covenant or Default to MW to 
grant a Thing. Termes del Ley. nF 

A Man may join two or three Things in his ni 
Action, where the Concluſion of his Action is 
pertinent to the ſeveral Matters, and doth not 
vary; as for Goods, and Debts againſt Execu- 
{on in the Detinet, &c, Vide Touchſtone of Prece- 
eMLS. | | 
WMote, That the Time wherein he, that is na- 


med Executor in the Teſtament, is to deliberate Ml for 
and determine, whether he will accept or refuſe Ca. 
the Executorſhip, is left to the Diſcretion of the ] 
Ordinary, who not only within the Year (allow. MW iu? 
ed by the Civil Law) but within a Month or WW Vi 
two, may cite him to accept or refuſe the Office. ¶ (be! 
Swinb. Part 6. Se. a4. 4 Nec 

When an Executor intends to accept of the Noth. 
Office, it behoves him to make an Inventory of nei 
the Teſtator's Goods; for if he meddle with the Wn f 
Goods, and refuſe to make an Inventory, he may N 
be puniſhed by the Ordinary: But he may. med- Cha 
dle with the Goods as to the Diſcharging of Fu- W4ſe 


nerals, or Diſpoſing of ſuch Things as cannot be 
preſerved, and kept until the Time of making 


Nat 


_ Executow, 
Note, That the Goods in the Inventory ought: 
to be particularly prized and valued according ta 
reaſonable Prices, and not huddled up together 


8 

8 

2 ſeveral Things in a groſs Sum; but thoſe Goods 
* 


which do belong to the Heir after the Teſtators 
| Death, muſt not be put into the Inventory; nei- 
A ther may thoſe Goods called Bona Paraphbernalia 
x KM (wbich is the Wife's convenient Apparel agree- 
Ie able to her Quality) be put into the Inventory: 


But ſuch is the general Cuſtom within the Pro- 


| vince of Tork, that Widows are there not only 
to tolerated to reſerve to their own Uſe their con- 
venient Apparel, and a convenient Bed and Fur-. 


niture, but alſo a Coffer or Box, with divers 
Things therein, as 2 Chains, Borders, and 


inh. Part 6. Sect. 9. 


were allowed to a Viſcounteſs as her Parapherna- 
la, and accounted but a reaſonable Allowance 


Na- 
ate Wi for one of her Degree. Viſcounteſs Bindon's © 
aſe Wl Caſe. Abr. Moore's Rep. pag: 72. Pl. 338. 
the But note; If the reſt of the Goods will not 
ow. ſuffice to pay the Huſband's Debts, then are the 
or Wl Vite's Jewels, Chains, Borders, and ſuch like, 
Boe. (being Things of Decency or Ornament, but not 
Neceſſity) to be put into the Inventory amongſt 
the other Goods of the Deceaſed towards the Pay- 
7 of nent of his Debts. Swinb. Part 6. Sect. 7. mum. 5. 


in fin, 


nay Wl Note alſo, That the Huſband may deviſe ſuch 


ned- Chains and Jewels, &c. though he leave ſufficient - 
Fu- {W4ſſets beſides to pay his Debts, and in ſuch Caſe 
the Wife ſhall not have them as her Paraphernalia, 


but if the Huſband make no Gift, or Deviſe of 


ether Things neceſſary for their own. Perſons. 


Certain Jewels to the Value of 500 Marks | 


dem, and leave Aſſets beſides to pay his 1 | 
„„ en 
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then the Wife in ſuch Caſe may keep them in 
Deſpite of the Executors or Adminiſtrators. T7, 
8 Car. 1. B. R. Lord Haſtings and Sir Archibald 
Douglas s Caſe. Cro. 1 Part. fol. 25 1, 252, 253. 
If any Creditor or Legatary do affirm, that 
more Goods came to the Executor's Hands than 
are named in the Inventory, he muſt prove it; 
for otherwiſe Credit is to be given to the Inven- 
tory. Swinhb. Part 6. Sect. 10. 1 
I there be ſeveral Executors, and one of them 
_ exhibits an Inventory, this ſhall not charge the 
other in an Action brought againſt them; but 
the Party that ſues muſt prove, that ſuch Exe- 
cutor hath actually adminiſtred, and that Goods 
came to his Hands, or elſe he ſhall not be char- 
ged. Lent Aſizes apud Ebor. 8 Car. 1. Ireland's 
Caſe. Clayton s Rep. pag. 106. Pl. 119. 


More concerning Inventories ſee in Wentworth“ 
_ Office of Recon. 


If a Man be long abſent, and it be not known 


whether he be alive or dead, if he have made a 


Will it may be proved; eſpecially if it be report- 
ed that he is dead, and that the Party abſent were 
ſickly, and a very old Man when he went away, 
or the like. Swinb. Part 6. Sect. 13. en 
As there are divers Words which make a con- 
ditional Diſpoſition, ſo there are divers Sorts and 
Diviſions of Conditions, whereof ſome unneceſſa- 
ry, ſome impoſſible, ſome poſſible or indifferent: 


- When the Condition is extream, that is to fay, 


either unneceſſary or impoſſible, ſuch a Condit!- 
on hindereth not the Executor or Legatary, but 

that he may be admitted to the Executorſhip, or 
. xecoyer the Legacy, as if ſuch Condition 8 


r 1 1 ns" at . 
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_ Executozs. 
been at all expreſſed. Swinb. Part 4. Seck. 5, 
un. 4. and Sea, 6. num. 2. : ; 8 f 


But when the Condition is not extream, | but 


indifferent or poſſible, then it muſt firſt be ful- 


filled before the Executor be admitted, or the 


' Legatary recover his Legacy; but there are di- 
vers Limitations to both theſe Rules. Swin. Part 


4. Seth. 600M 46 8 N 
If the Teſtator make A. B. his Executor, or 
give him 100 l. or if when his Son dies, here the 
Executor or Legatary cannot obtain the Execu- 


torſhip or Legacy till ſuch a Thing happen, but 


muſt wait the Event of the Condition. Ibid, 

If the Teftator make A. B. his Executor, or 
give him 100 J. if he marries his, the Teſtator's 
Daughter, ſuppoſing her to be living, whereas 


ſhe is dead; in this Caſe, though the Condition 


be impoiſible, yet becauſe the Teſtator did think 
her to be living, and therefore the Condition poſ- 


ſible, A. B. in this Caſe cannot be Executor, nor 


obtain the Legacy; or if the Daughter were li- 


ving, but dy'd before Marriage, in ſuch Caſe it 


is all one; but if ſhe were living, and afterwards 
did refuſe to marry, yet notwithſtanding A. B. 
might be admitted to the Executorſhip, or obtain 
the Legacy. Swinb. Part 4. Sect. 6. num. 9, 14, 15. 
But if the Teſtator's Denon were willing af- 
terwards to marry with A. B. 
tained the Executorſhip or Legacy, and then he 
refuſeth her; in this Caſe he ought not to be ad- 
mitted to the Executorſhip, or obtain the Lega- 


ey, unleſs after her Refuſal at firſt, and before 


her Willingneſs he be married to another Wo- 


man, or have obtained the Executorſhip or Le- 


gacy, and is poſſeſſed thereof; for then her Re- 
pentance comes too late. Swinb. Part 4. Se. 10. 


Alſo 


- 


before he hath ob- 
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admitted to the Executorſhip, or obtain the Le. 


| elf, he cannot be Executor, nor obtain the Le 


Aldo if the Teſtator make . B. his 'Executs; 
or give him 100 l. if he marry his Daughter, 
and he refuſes to marry her; here he cannot be 


gacy, although afterwards he be willing to marry 
| As they the will not marry him: cole 4 
at ſuch a [ime when he refuſed he were not of ſul. 
ficient Age to marry : For his Diſſent at that 
Time when he could not conſent doth not hinder 
him, nor is it a Breach of the Condition. Svinb. 
If one make A. B. his Executor, or give him 
100 J. if he erect a Monument within three Days 
after the Teſtator's Death: In this Caſe if the 
Executor or Legatary do perform the ſame with 
as much Speed as is poſſible, it is ſufficient, tho 
it was not done within three Days. Swinb. Part 4, 
. Sef. 6. num. 11. | e 
If the Teſtator ſhall charge his Executor to 
whom he hath given all the Reſidue of his Goods, 
that he do ſome impoſſible Act, or commit Parr 
cide, to pay then to 4. B. 100 I. In this Caſe 
he is not bound to the Performance, for ſuch Le- 
gacy to A. B. is void. See Swinb. Part 4. Sed. 6, 
. ne ö 
Where the Teſtator makes an Executor, or 
gives 100 l. if he pay 10 l. to C. D. before a cer- 
tain Time; within which Time C. D. dieth, and 
then he payeth the 10 l. within the Time to the 
Executor or Adminiſtrator of C. D. In this Caſe, 
hecauſe he did not pay the 10 J. to C. D. him- 


* 
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gacy. See Swinb. Part 4. Sec. 7. 

But if I be made Executor, or 100 l. is be 
queathed to me, if I pay to the Teftator's Son 
(being an Infant) 10 l. In this Caſe, if 1 6. 


Executozs. 5 

5: w che Child's Tutor, it is a ſufficient Performance 
or, of the Condition. Swinb. Part 4. Seck. 7. 2 
50 If the Teſtator make his Wife Executrix, or 
give her 100 J. if ſhe abideth with his Children; 
In this Caſe, if ſhe enter into Bond to perform 
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” the Condition, or elſe to make Reſtitution, ſhe : 


or may then be admitted to the Executorſhip, or ob- 
WH tain the Legacy. Swinb. Part 4. Sed. 9. 


give thee 100 J. if thou never play at Cards ar 
Dice, or if thou never wilt be bound for any Per- 
ſon: In ſuch Caſe, entring into ſufficient Bonds 
to perform the Condition, or elſe to make Reſti- 
tution, thou may ſt then be admitted to the Exe» 
cutorſhip, or obtain the Legacy. Vide ibid. 
Thoſe Conditions which do impugn and hin- 
der that Liberty, which every Teſtator ought to 
have by the Law in the making of his Will, are 


make thee his Executor, or give thee 100 J. if 
thou ſhalt make him thy Executor, or give him 
100 1. in thy Teſtament; or if the Teſtator make 
thee Executor, or give thee 100 J. if A. B. will, 
or if the Teſtator make ſuch a Perſon Executor, 
or give him 100 Il. whom thou wilt appoint : In 
theſe Caſes, though thou name one to be Execu- 


admitted to the Executorſhip, nor have the Le- 


which every Teſtator ought to have in the ma- 
king of his Teſtament, might be taken from him, 
nd he deprived of that Privilege; therefore ſuch 
\poſitions are ſaid to be captious. Ibid. Part 4. 
5 od If the Teſtator make A. B. Executor, or give 

yit um 1001. if he never marry, or if he marry ac- 
ao wan LW os cording 


Alſo if the Teſtator make thee Executor, or 


accounted unlawful Therefore if the Teſtator 


tor, or have the Legacy; yet thou ſhalt not be 
pacy, becauſe by ſuch Means that free Liberty 7x 


| wo 
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cording to the Appointment or Conſent of fon 


other Perſon : The firſt of ' theſe Conditions i; 


_ unlawful, becauſe it wholly forbids Marriage; and 
the ſecond is unlawful, becauſe it is refetred to an- 


other Perſon to make Choice for hint, who 


perhaps may chuſe ſuch a Perſbn as is very un- 
fit for A. B. to marry with, Therefore, in the 


firſt Caſe, he may be admitted to the Execiitor- 
ſhip, or obtain the Legacy, as if no ſuch Condi: 
tion had been: And, in the ſecond Caſe, A. B. 
may make Choice of a Woman himſelf (without 


the Appointment of the other Perſon) and mar- 
ry her, and then he may be admitted to the Ex- 


ecutorſhip, or obtain the Legacy, but not before 
Marriage. Swinb, Part 4. Sect. 12. = 

But if the Teſtator make an Executor, or give 
him 100 1. if he do not marry before the Age of 
21 Tears; or if that he do not marry a Widow, 
or fach a Woman; or that he do not marry in 
ſuch a Place or City : In theſe Caſes, if he do 
break the Condition, then he loſeth all his Inte- 
reſt as to the Executorſhip or Legacy. Sw. 
| Part 4. Sed. 12. | EO” - 

If the Executor make his Wife Executrix, and 
if ſhe will not, or cannot be Execntrix, then he 
maketh his Son Executor; and if his Son be not 
Executor, then he maketh his Siſter Executrir; 
and if ſhe be not Executrix, then he maketh his 
Brother Executor: In this Caſe, the Teſtator is 
ſaid to make Degrees of Executors; and in this 
Example there are four Degrees of Executors. 
And obſerve always, the Executors in the firſt 


Degree (as the Wife is here) is ſaid to be If 


tuted, and all the reſt Subſtituted. Swinb. Fart 4 


Net, 


„ _ 

5 Note, That it is lawful for the Teſtator to make 

; as many Degrees of Executors as he pleaſe h, and 

1 he may ſubſtitute into the Place of one Executor 

þ either one or more; and into the Place of many 

0 Executors he may Subſtitute one alone, or he may 

„ MW ſubſtitute to every Executor one, or one of them to 

Ie another. Swinb. Part 4. Seck. 19. wi 
r- But if the Teſtator do inſtitute divers Execu- 

li- tors, fubſtituting one or more to them, ſo long 

B. as any of them which was firſt inſtituted may 


ut be Executor, the Subſtitute is not to be admitted, 
a- unleſs the Teſtator do appoint to every ſuch 
21. Erecutor a Subſtitute; for then any one of theſe 
ore firſt inſtituted Executors; not being able or refu- 
ſing to be Executor, his Subſtitute is then to be 
ive Wl admitted with the reſt of the Executors firſt in- 
ſtitutec; whereas otherwiſe, any of the firſt inn 
ſtituted  Execators, in the firſt Degree, lawfully 
undertaking the Executorſhip, all the Subſtitutes 
are excluded: And, in ſuch Caſe, if the Execu- 
tor afterwards die Inteſtate, then the Adminiſtra- 
tion is to be committed of the reſt of the Goods 
of the Teſtator deceaſed, not adminiſtred by the 
5 except in ſome Special Caſes. Sw inb. Part 4. 
„ | 34805 45 
If the Teſtator make one Executor, if be give 
10 l. to A. B. and if he do not, then he appointeth 
another to be Executor; though the firſt refuſe to 
give 10.1. to A. B. yet cannot the other be Exe- 
cutor, unleſs he give the 101. to A, B. becauſe this 
Condition of giving, expreſſed in the Inſtitution, 
8 underſtood to be repeated in the Subſtitution, 
As to the appointing of Tutors, it matters not 
by what Form of Words they are appointed, ſo 
that the Teſtator's — can but appear; nor 


222 


one; and if there be no Tutor Teſtamentary, 


Whether he be of the Age of 21 Years, or un- 


| Executoꝛs. 
in what Language the Tutor is aſſigned, whether 
in En, liſo, Latin, Greek, &c. And it is the Cuſtom 
in ſeveral Places, that if the Father appoint not a 
Tutor by his Will to his Children, then the Mo- 

ther by her Will may appoint one; and if neither 
Father nor Mother appoint one, then a Stranger 
(if he make the Child his Executdr) may appoint 


MAI: nie 7 

It was the Cuſtom of many Places formerly, 
that a Boy after he had accompliſhed the Age of 
14 Years, and a Girl after ſhe had accompliſhed 
the Age of 12 Years, might then chuſe their own 
Tutors if they pleaſed, and refuſe the Tutors ap- 

inted them by their Father's Will: But now 
by the Stat. of 12 Car. 2. cap. 24. every Father, 


then the Ordinary may appoint one. Svinb. 
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der, may by Deed executed in his Life- time, or 


by his Laſt Will and Teſtament in Writing, del. | » 
vered in the Preſence of two or more credible A 
Witneſſes, diſpoſe of his Children, under the Age 1 
of 21 Years, and not married at the Time of ar 
his Death, for and during ſuch Time as they ſhall IM ;. 
remain under the Age of 21 Years, or any leſſer H 
Time, to the Cuſtody and Tuition of. any Per- bs 
ſon or Perſons in Poſſeſſion or Remainder, (Po- m 
piſh Recuſants excepted) and ſuch Diſpoſition of IM b) 
ſuch Children, ſince the 24th of Feb. 1645, or to 
hereafter to be made, ſhall be good againſt all WM ſus 
and every Perſon and Perſons c)aiming any ſuch Ml 4: 
Child or Children, as Guardian in Socage, or other- if 
wiſe. Ibid. 11 and 12 Car. 2. cap. 24.  _ w] 
And ſuch Perſon to whom ſuch Children ſhall WM 
be diſpoſed or” deviſed, may have an Action of WW 


Raviſhment of Ward, or Treſpaſs, againſt ſuch 
J Perſon 


Perſon as ſhall wrongfully take away; or detain 
ſuch Child or Children, for the Recovery "of 
them, and recover Damages for the ſame in ſuch 
Actions, for the Uſe of ſuch Child or Children 
and they are alſo impowered by the ſame Act of 
Parliament, to take into their Cuſtody, to the 
Uſe of ſuch Child or Children, the Profits of all 
the Lands, Tenements and Hereditaments of ſuch 
Child or Children, and the Cuſtody and Ma- 


nagement of their Goods, Chattels and Perſo- - 


nal Eſtate, until the Age of 21 Years, or leſs 
Time, according to the Parents Diſpoſition ; and 
may bring an Action in purſuance thereof, as by 


the Law Guardian in Socage might do. 12 Car. 2. 


5 That there is a general Cuſtom within 
the Province of Tork, and in ſeveral other Places, 
that there is due to the lawful Children of every 
Man, being an Inhabitant or Houſholder within 
the ſame Province, (and dying there or elſe. 
where) a Filial, or Child's Part and Portion, 
which is ſometimes a third Part, and ſometimes 
an half Part of the Father's clear moveable Goods, 
2s hath been afore ſhewed, unleſs the Child be 
Heir to his Father, or were advanced by him in 
his Life time. Upon which Exceptions there are 
made theſe Obſervations: As if the Father ſhould 
by his Laſt Will and Teſtament forbid his Child 
to have any Portion of his Goods, ſuch Will in 
ſuch Caſes 1s void, and the Child may notwith- 
ſanding recover his Filial Part or Portion : Alfo, 
it the Father ſhould leave his Child but 20 1. 
when by the Rate of the Inventory his Part 
comes to 100 J. here he might refuſe the Lega · 
y, and recover his full Portion notwithſtanding 
te Will: Or if the Father ſnould impoſe any Con- 
1 e dition 
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| dition upon the ſaid Portion, as to be pai d foven 


Years after his Death, or the like; yet the Child 
May ſue it prelently after his Father's Death, and 
recover it before the ſeven Years be out; For it 


is preſently due upon the Father's Death; not. 


{ 
| 
withſtanding his Father's Will to the contrary ; | 
and if the Father by his Will ſhould bequeath the 
Portion after the Child's Death to any other Per- 
ſon; in ſuch Caſe the Will is void, and the Por- 


tion ſhall go to the Executors or Adminiſtrators 


t 
1 
of the Child after his Death. But now by Stat. h 
4& 5W.& M. cap. 2. from and after the 26th F 
Day of March, 1693, Perſons inhabiting, or who 8 
ſhall have any Goods within the Province of Tork, 


may by their Laſt Wills diſpoſe of all their perſo- 
nal Eſtate as they ſhall think fit; and their Wi- C 
dows, Children, and other Kindred, ſhall be ber- t! 
red to claim any Part of the Perſonal Eſtate in th 
other Manner than as by their Wills ſhall be ap- t 
pointed. This Act ſhall not extend to the Cities er 
of Tork and Cheſter, who are, or ſhall be Free- Gr 
men of the ſaid Cities, inhabiting within the ſame, 
or the Suburbs thereof, at the Time of their Death. i 
See Stat. 4 G 5 V. & M. cap. 2. 4 lot 
Alſo by Stat. 78 8 V. g. cap. 38. after the 24th for 
of June, 1696, it ſhall be lawful for any Perſons his 
inhabiting or reſiding, or who ſhall have any MI fie 
Goods and Chattels within the Principality ef 
Wales, or Marches thereof, by their Laſt Wills WW or 
and Teſtaments, to give, bequeath, and diſpoſe {MI afte 
of their Goods and Chattels, Debts and Perſonal BW Ces 
Eſtate, to their Executors, or to ſuch other per. bat. 
ſons as the Teſtator ſhall think fit, as by the Laws fit 
and Statutes of this Realm may be done within bati 
any other Part of the Province of — Othe 
elſewhere, And after the ſaid 24th Day of " a 


. _ _ ___ Epeciitos, 
d WI the Widows and Children, and other the Kindred” 
id of ſuch Teſtators, ſhall be barred to claim any 
it Part of the Goods and Perſonal Eſtate of ſuch ' 
t Teſtators, otherwiſe than as by ſaid Wills is li- 
7 mited and appointed; any Law, Cuſtom, or 
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he WW Uſage to the contrary notwithſtanding. 
Provided, nothing in this Act ſhall extend to 
take away any Right or Title which any Woman 
on now married, or 95 Children now born, may 
at, have to the reaſonable Part of their Huſband's or 
th Father's Eſtate, by the Cuſtom or Uſage in ales. 
ho dee the Stat.) @ 8 V. 3. cap. 38. . 
"1 If Tenant for Life have Hops growing, and 
fo. die a little before the Severance of them, in this 
Wi. Caſe the Executors or Adminiſtrators ſhall have 
ar them, and not he in Reverſion or Remainder; for 
in the Hops are accounted as Emblements, they 
ap- WI growing by Manurance and Induſtry of the Own- 
ties er, by the making of Hills and ſetting of Poles.” 


1 


ree. Co. 1 Part. fol. 396. 0 
me, As to the Payment of Debts by the Executor, he 
ath. muſt have a Care to pay them according to the fol- 
| lowing Rules; otherwiſe, it may be, he ſhall be 
forced to pay ſome of the Teſtator's Debts out of 
his own proper Goods, if there be not ſufficient of 
the Teſtator's to pay all the Debts. | | 
Firſt, Funeral Expences; then Debts to the King 
or Queen's Majeſty then; Judzments muſt be paid; 
after them Statutes-Merchant and Recognizan- 
ces; then Obligations; and if there be divers Obli- 
rations, he may pay which of them he pleaſes 
fiſt ; unleſs the Day of Payment in one Obli- 
ration be paſt, and the Day of Payment in the 
other Obligation not come; for then that is to 
be paid firſt where the Day of Payment is paſt; 
or unleſs one Obligation be put in Suit, and the 
. bother 
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were made Executors to Sir R. R. they ſent their 


the Renouncer appeareth, it is ſufficient, without 
the formal Words of Renunciation, as Ego dico 


prayed him to grant Letters of Adminiſtration to 


; cutores Teflamenti predidi Executionem inde ſuper |: 
aſſumere difiulerant, &c. And it was held that the 


good. Cr, El. 92. Meſme Caſe, 


- Executoꝛs. 
other not; for then that in Suit muſt be firſt paid: 
And if there be two Obligations put in Suit by 
two Creditors againſt the Executor, then he 
which firſt gets Judgment muſt firſt be paid; and | 
in this Caſe the Executor, if he will, may ſuffer | 
Judgment in that which was laſt put in Suit, and 
ſo pay him off firſt; then, after theſe Obliga- 
tions, ſimple Bills are to be paid; then Rents in 
Arrear by the Teſtator ; then Servants and Head ] 
Workmen's Wages; then Merchants Books; and | 


laſtly, Contracts by Word, in which the Teſtator 


could not wage his Law, upon which the Exe. 


cutor may be ſued in an AQion upon the Caſe, 


c 
r 
upon the Promiſe of the Teſtator. Co. 2 Inſt. 32. a 
Co. 3 Inſt, 202. Co. 4 Rep. Harriſon's Caſe. G. $ 
5 Rep. 28. Co. 9 Rep. 86. ü 1 7 
An Executor may refuſe the Executorſhip, but h 
he cannot aſſign it; but their Refuſal cannot be [ 
verbally, but by ſome Act entred in the Spiritual 
Court, but there is not any certain Form of Re. n 
nunciation ; but if the Meaning and Intention of b 


me nolle eſſe bheredem ; and ſo it was in Sir H. Cood- 
vers Caſe, 1 Leon. p. 125. Sir Mich. Bacon Lord 
Chancellor, - Sir Robert Catlin Lord Chief Juſtice, 


Letter to the Chief Officer of the Prerogative 
Court; Whereas their. Buſineſs was ſo great they 
could not attend the Execution of the Will; and 


H. G. and an Entry was made in the Court: Ext. 


Renunciation was good, and the Entry thereof 


% 


Mete, The Value upon the Appraiſement of 
Goods is not binding, nor much reſpected at 
Common Law; if it be too high, it ſhall not pre- 
judice the Executor; if too low, it ſhall not 
advantage him, but the Value found by the Jury 
upon Plene adminiſtravit is binding. Vide Raymond 

0, 471. 1 Fn 
71 prove the Will, if the Executor die before 
Probate, it is in Law a dying Inteſtate. Hetley 
115. g. Vide infra. 1 8 
Reſolved, That before the Probate, Crew, Exe- 
cutor of Clark, a Creditor of Staley, Goldſmith, 


might arreſt Staley for a Debt due to Clark; and 


alſo before Probate, Crew might have releaſed 
Staley of ſuch Debt due to Clark; but Crew could 
not declare againſt Staley for ſuch Debt, until he 
had proved Clark's Will. Raymond 479, 481. the 
Lady Gbefter's Caſe ; by Hale Chief Juſtice. | 

A. is made Executor, and makes his Will, and 
makes C. his Executor, who dies before the Pro- 
bate of As Will. An this Caſe C. dies Inteſtate, 
quoad being Executor to A. and his Executor can- 
not be Executor to A. but there muſt be Admini- 
ſtrator de bonis non. Cro. Fac. 614. Hayton and Wolf. 

Where Huſband and Wife are divorced for her 
Adultery, his Releaſe after, of any Debt or Duty 
due to the Wife before Marriage or after, is good 
againſt her and her Executor; but after they are 


dvorced from the Bond of Marriage, ſuch Re- 


leaſe made after is void. Koll. 343. 


Having ſpoken before concerning Aſſets, ie 


will not be improper to ſet down ſome general 


Rules as to Aſſets. 1. Debts due to the Teſtator, 


be it by Bond, Statute, Judgment, or Arrears of 
Rent, are not Aſſets to charge the Executor un- 
til Receipt of them; ſo all Goods and Chattels in 

1 Action 
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Action or Poſſibility. Godb. 30. 2. Whatſoever 
the Executor or Adminiſtrator muſt be forced to 
ſue for, by the Name of Executor or Adminiſtra- 
tor, it being recovered ſhall be Aſſets. 3. Aſſets 
in the Hands of one Executor, ſhall be ſaid to be 
Aſſets in the Hands of all the Executors. Keil, 51, 
4. Aſſets in any Part of the World, ſhall be ſaid | 
to be Aſſets in every Part of the World; ſo Debt 
againſt an Executor, Defendant pleads plene ad- 
miniſtravit; Iſſue was upon Aſſets. The Jury 
found that he adminiſtred, and had Aſſets in Ire. 
land; and adjudged that they were Aſſets here; 
and when they found he had Aſſets, that is ſuffi- 
cient, and further to ſay in Ireland is idle. Cro, 
Fac. 55. Richardſon and Dowell. 6 Rep. 47. 5 Rep. 
34. Dyer 392. 5. Nothing regularly ſhall be ſaid 
to be Chattels going to the Executors or Admini- 
ſtrators as Aſſets, but what may be attached in an 
Aſſize, or diſtrained for Rent, or forfeited by | 
Outlawry.. 8 H. 5.11. 6. It is not. requiſite that 
every Aſſet be a Thing in Poſſeſſion, or in the 
Hands of the Teſtator; for a Thing may be Aſ- 
| ſets which never was in the Teſtator's Hands; if 
thoſe Things come in Lieu of the Thing which 
was in the Hands of the Teſtator, as Money for 
Land, or other Goods ſold; or if they come by 
Reaſon of another Thing which was in the Hands 
of the Teſtator, as Executor of Goods by Mer- 
chandizing with the Goods of the Teſtator. 
| Godb. 30. So a Leaſe to A. for Life, Remainder 
to his Executors for 21 Years; this Term is Aſſets. 
5. Albeit a Thing be extin& and gone, as to the 
Executor and Adminiſtrator himſelf, yet it may 
have its Being, and be accounted Aſſets, as to 
Creditors and Legatees; as Executor that hath a 
Leaſe in Right of the Teſtator, nnen, z 
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the Term is drowned, and yet it ſhall have Con- 
tinuance, and be Aſſets for that Purpoſe. 80 if 
Debtor make the Debtee Executor; ſo if one have 


Lands for Lears as Executor, and ſurrender the 
ſame. 1 Rep. 87. b. 8. The Goods and Chattels 


of other Men in the Hands of the Executors, that 


were in the Poſſeſſion of the Teſtator, and he 
had no Right to them, ſhall not be Aſſets; as if 
Executor recovers a Rent that belongs to the Heir, 
it hall not be Aſſets; if the Teſtator were out- 
lawed at the Time of his Death, his Goods are 
not Aſſets, for they were none of his, but after 
Reverſal of the Outlawry they are. 
Note, That Suits in Chancery are admitted for 
Diſtribution of the Surpluſage of Inteſtate Perſons 
Eſtates; (after the Funeral Expences, Debts and 
Legacies, are fully ſatisfied) upon the Statutes of 
22 Car. 2. c. 2 Vent. 362. | =: 
A. deviſeth his Land of Inheritance in Fee to 
his Executors, and their Heirs, not naming the- 
Erecutors by their Names, and he makes M. and 
N. his Executors ; though they refuſe to admini- 
ſter or prove the Will, yet they ſhall take the 
Land as Joint-Tenants in Fee; for Executors is a 
good Name of Purchaſe as well as Right Heirs. 
Moore 806. . Yea = A 
A. ſeized of Lands in Fee, levies a Fine of it 
to the Uſe of himſelf for Life, Remainder to his 
Executors till they have levied 300 1. out of the 
Profits. A. dies, his Executors ſuffer a Stranger 
to hold the Land, and to receive above 300 J. 
out of the Profits, and after, the Executors of A. 
enter and leaſe the Land for Years. This Leaſe is 
rad, for the Executors Eſtate was determined 
by their Negligence, and the Words (in the Deed 
laring the Uſes of the Fine) till they bares: | 


e 


Fac. 229. Hayward. 


= 
, 
* 
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vied 3001. ſhall be expounded, as if the Words 


were, till they might conveniently have levied the 


- ſame. Moore 721. 


It is ſaid, That no Adion will lie againſt an 


Executor for Coſts given in Chancery, againſt the 


Deceaſed in a Suit there. Godb. 165. For it is loſt 


when the Party dies. 


Debt lies not againſt an Executor upon an Ar- 
bitrament made between the Plaintiff and the 
Inteſtate in Writing, becauſe the Inteſtate might 
have waged his Law. Cro. 3. Bowyer and Earland, 

Executor brought Debt upon an Obligation, De- 
fendant pleads non eff fadtum, and found for the De- 
fendant, yet the Plaintiff ſhall not pay Coſts. Cre. 


fendant pleads the Plaintiffs were not Execu- 


tors, and it was ſo found, and yet he ſhall not have 


Coſts. 1 Brownl. 29. PO | 
But D. as Executor brought Treſpaſs, and counts 


of his own Poſſeſſion, Plaintiff was nonſuit; the De- 


fendant ſhall have Coſts upon the Stat. 23 H. 8. 
Noy p. 64. Lady Digby's Caſe. ER 
The Heir being forced to pay the Debt of his 


Anceſtor on Bond, ſhall be reimburſed by the 


Executors as far as there is perſonal Aſſets. Caſe: 


in Chancery 74. LING againſt Metcalf. 


The Delivery-up of a Bond by the Executor, 


and taking a new Bond to himſelf for the Debt, is 


no Converſion in Equity to charge the Executor 
with the Payment of that Money, though it is in 
Law. But the Executor was decreed: to aſſign the 


Security to the Heir, Caſes in Chancery 74. Thid. 


The Overplus of the Profits of a Term devi- 
ſed out of an Inheritance in Truſt to pay Debts 
to Executor, who is alſo reſiduary Legatee, be 
longs to the Executor, and not to the Heir, it be. 


ng 


(bancery 98. Gore againſt Blake. 


| pf Exccutoꝛs. 4 
ing a Term, and paſſeth as an Intereſt. Caſes in 


Executor who was ſuggeſted to have waſted 
the Eſtate, decreed to give Security for a Legacy. 
Lid. 121. Duncomb, an Infant, againſt Executor 
A Leaſe renewed by an Executor ſhall be liable 
to a Legacy of the Teſtator's. Caſes in Chancery 
191. Holt againſt Holt. FE OP hone 2 
Legatee of a Term ſues, and the Executor no 
Party; not good, though it's charged that the Exe- 
cutor hath aſſented. Caſes in Chancery 277. More 
againſt Blagrave. _ 5 . 
Debtor Executor to the Teſtator decreed to pay 
to the Deviſee of the Reſidue of the Eſtate, though 


it was objected, that the Caſe was different from 


ſormer Precedents. Caſes in Chancery 292. Phillips 
inſt Fill. : , 


3 


Tnfant's Eftate in the Guardian's Hands ought 


to be applied to the Payment of his Debts. Caſes 


in Chancery 157. Bridget Dennis by her Committee 
zpainſt Sir Thomas Badd, and others. _ 


Aſſent of an Infant-Executor to a Legacy, not | 


good, if there be not other Aſſets for Debts. Caſes 
m Chancery 257. Chamberlain againſt Chamberlain, 
and others. | | „ 
f there be no Defect of Aſſets in the Executor's 
Hands, the Heir ſhall have the Mortgage. Money. 
Caſes in Chancery 285. Thornborough againſt Baker, 


ind others. | 


The Portion of an Orphan in London is of ſuch 
a2 Nature, that if the Huſband die, his Widow, 
and not his Executor ſhall have it. Caſes in Chan- 
ry 182, Pheaſaxt againſt Pheaſant, 

Where and how Executors and Adminiſtrators, 


ei Executors of Executors, ſhall be charged 
: a | | an 
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and what AQtions they may have, Vide Wing Aly 
Title Executors. | „ op 

The Executors or Adminiſtrators are charge. 
able to the King's Debt, if they have Aſſets; the 
like of the Heir, althangh not named in the Re. 
cognizance, &c. Ving Abr Title Court. 22 Stat, 
33. 8. 39. 30. „ 5 
- The King's Debtor dying, the King ſhall be 
ſerved before the Executors. See Magna Charta, 
9 H. 3. See 25 Els. 3. | | 
No Action againſt the Executor to charge him 
on a Special Promiſe to anſwer Damages out of his 
own Eſtate, unleſs a Note thereof be in Writing, 
ſigned by the Party, or ſome by him authorized, 
Stat 29 Car, 2, 3. | 1 

The Stat. 9 V. 3. 11, ſhall not alter the Laws 
as to Executors or Adminiſtrators, in ſuch Caſes 
where they were not liable to pay Coſts of Suit. 
For where this Statute gives Coſts to Defendants 
acquitted in Treſpaſs againſt, Gc. it extends not to 
Executors, | 5 

If in Court of Record the Plaintiff die after inter- 
Jocutory Judgment, and before final Judgment, 
the Action ſhall not abate, if the ſaid Action 
might be originally proſecuted by his Executors or 
Adminiſtrators. The like of the Defendant. Stat. 

9 V. 3. II. = 
In Actions upon Bond, or Penal Sum, for 
Non - performance of Covenants, the Plaintiff 
may aſſign as many Breaches as he ſhall think 
fit, and the Jury ſhall aſſeſs Damages for ſuch 
as he ſhall prove broken; and the like Judgment 
ſhall be entred for the ſame as hath been uſual. 
And if the Defendant before Execution execu- 


ted, ſhall pay ſuch Damages and Coſts, a Stay | 


of Execution ſhall be entred upon the Record; 
1 5 or 


PCU- 


tay | 
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or if by Execution executed, the Plaintiff. ſhall 


be fully fatisfied the Damages and Coſts with 


reaſonable Charges ; the Body, Lands and Goods 
of the Defendant ſhall be diſcharged, Satisfaction 


entred upon Record: Yet the Judgment ſhall 


ſtand as a further Security to anſwer the Plain- 


tiff, his Executors, Oc. for further Breach of Co- 
venants in the ſame Deed or Writing contained, 


upon which the Plaintiff, &c. may have Scire fa- 
czas upon the ſaid Judgment againſt the Defendant, 
his Heir, Terre-Tenants, Executors, Gr. upon which 
ſhall be like Proceedings as before, &c, Stat. 8 & 9 
V. 3. 11. Waſh. Abridg. Suits. 6. 11.  _ 

Ceſtuy que ſe declared by his Will, that F. S. 
ſhould have as well the governing and: ordering 


of his Children, as the diſpoſing, letting, ſetting 


and ordering of his Lands: Whether J. S. might 
ſell the Lands by theſe Words was the Queſtion : 
By the Opinion of the Court, he might not , for- 
aſmuch as the Meaning of the Deviſor might be 


collected, that he would? that his Lands ſhould be 


diſpofed and ordered according to good Order, 
Mi for the Benefit of the Children. But it 
ſhould be ill ordered to ſell the Lands of the Chil- 
dren. Per Fitzb, Dyer 26. Pl. 170, 

That Part of the Executors, which take 
them the Charge of a Will, may ſell any Lands 
deviſed by the Teſtator to be ſold ; albeit the o- 
ther Part, which refuſe, will not join with thein, 
Stat. 21 H. 8. ch. 4. =: | 


A Man poſſeſſed of divers dead Chattels, made 


two Executors, and one of them got the Goods, 


and diſpoſed by Diſcretion divers Sums of his own 


proper Money, in pits ufibus & operibns charitatis; as 
in Payment of Taxes for a poor Town, and in Re- 


parations of the Church, Sc. Which Sums amounted 


to 
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nn 
to more, or as much, as the Value of the Chattels; 
to the Intent to retain the Goods of the Teſtator 
as his own proper Goods, and died poſſeſſed of the 
ſaid Goods, and made Executorss And after his 


Death the Goods came to the Hands of his Exe- 
cutors, againſt whom the ſurviving Executor 
brought an Action of Detinue for the Goods afore- 


ſaid. And the Defendants pleaded theſe Pay- 
ments and Diſpoſition of their Teſtator, and the 


Converſion of the Property, as above, and jufti- 


fied the Detainer as the proper Goods of the Teſta- 


tor, for Execution of the Teſtament, c. And it 


was taken for a good Plea ; and Iſſue taken, that 
the Chattels were of greater Value than the Sums 
above. Dyer 187. Pl. 6. ES er 

It was agreed for Law, That if a Man hath 
Goods to the Value of 1001. and is indebted 201, 
and he deviſed to his Wife the Moiety of all his 


Goods, to be equally divided betwixt her and his 


Executors, and the Executors pay the Debt, the 
Wife ſhall have the Moiety o 


the Goods by the Executors is good enough, and 
ſhall take away the Diviſion of the Wife in that 
Parcel. Dyer 164. Pl. 57. . 

A Wife, Executrix of the firſt Huſhand, ſhall 
have the Goods of the firſt Huſband, and not the 
Executors of the ſecond Huſband, if he made no 
Gift of them in his Life-time. Hs 


Where the Teſtator did give and bequeath to 


one of the Executors (all Debts and Legacies 
paid) the Reſidue of his Goods, to have to his 


proper Uſe, it was good to him only. Dyer 331. 
Nl. 21. . a ke | | . Ws Bs ” 
N yok 


all the Goods; 

that is to ſay, to the Value of 50 7. without any | 
| Defalcation for the Debt, ſo as the Executors have 
Aſſets: But Satisfaction or Sale of any Parcel of 


; there the Election ought to be in the Life of the 
e Parties; and the Heirs and Executors cannot 
F make Election: But where an Eſtate paſſes im- 
Y mediately, there the Party, his Heirs or Execu- 
bor, may make Election, which they will. Co. 


e 1 Ii. 1457 ä 


re The Grantee of an Annuity dies, his Execs. ' 
tors ſhall have Action againſt the Grantor for 


* the Arrears, becauſe they can have no other Re- 
. nedy; for diſtrain they cannot, for the Eſtate 
R in the Rent is determined. Co. 1 In. 146. . 
at It is lawful for the Executors to redeem the 
s Ml 2 ledges of their Teſtator with their own proper 


Goods, when they have not any proper Goods 


h of the Teſtators. And although they have 


Goods which were the Teſtator's, yet peradven- 
ture they have not Money which was their Teſta- 
tor's; and he who. hath the Goods in Pledge will 


whom the Teſtator was indebted, will not re- 


E ceive Goods in Recompence, then it is lawful for 
ve Wl the Executors to pay him with their own Money, 
of aud retain ſo much of the Goods of the Teſtator; 


br it may be, that there may be a Penalty, 


all bould have Recompence for what he hath lawful- 

he h peid. Dyer 2: M 639, .. 

no There is a Rule,: That if Debt be recovered 

; anſt Executors, who have nothing more than 
to Wie Debt recovered, and before Executors they 

ies re impleaded by another, and ſuffer a Recov 

his nd Execution thereupon, they ſhall be charged 

ar. their own proper Goods to the firſt Plaintiff z 


br that they might have pleaded the firſt Re- 
| | I 


not receive Goods for Money: And ſo if one to 


which will be forfeit before they ſell the Goods of 
the Teſtator. And alſo it is Reaſon, that a Man 


. . 
Where nothing paileth without Election 
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CEretcutos. 
covery ; for the Judgment in that Caſe is, Hud 
quer. recuperet debitum de bonis Teftatoris, c. 80 
_ Goods are charged thereby, Wc. Dyer 80. 

Scire Facias againſt Executors with Fieri Facia, 
for to levy the Debt and Damages of the Goods 


of the Teſtator, Si tant. &c, Et fi non, tunc Da- 


mages of his own proper Goods; the Sheriff re- 
turned, that the Executor had not Goods to 


ſatisfy the Debt, but that he had levied the Da. 


mages of the Goods of the Teſtator; upon which 


iſſued another Fieri Facias, ſurmiſing, That the 


Defendant had waſted the Goods of the Teſtator; 
upon which the Sheriff returned, That he had 
waſted the Goods, and it was ſo found and 
tried, and Verdict for the Plaintiff: And upon 


Motion in Arreſt of Judgment, it was ſtay d per 


tot Cur. For the Return upon the firſt Writ was 
ill ; for the Goods of the Teſtator ought to be 
charged with the Debt, and not with the Damages, 
3f "the were not ſufficient to ſatisfy both; 

e Damages are to be levied of the 
Goods of the Executor, for the Delay; and 


although the Trial and Verdi& be upon the Re- 


turn of the ſecond Writ, and the firſt admitted 
good, and accepted by the Plaintiff, and it is 


for the Advantage of the Defendant to have his 
Coſts levied of the Goods of the Teſtator; yet 
all the Proceedings of the ſecond Writ, being 
founded upon the Return of the firſt, which is ill, 


all is ill; and by the whole Court the Judgment 
was ſtay d. Lev. 1 part 7. Herne: .. 

In Ejectment, and Evidence to the Jury at the 
Bar, the Caſe was, That a Man poſſeſſed of 3 
long Term for Years, deviſed it to his Wife for Life, 


| Remainder to Truſtees for his Son for Life, Re- 


mainder 


nod MW mainder in Truſt for the Heirs of the Body of - 
80 Ml the Son, Remainder to the right Heirs 6x the 
8. Fon, and made his Wife Executrix. Per. Cm. The 


; Wife took the whole Term as Executrix in the 
n, firſt Place, till ſhe agreed to the Deviſe; but it 

ods WM being proved that ſhe ſaid, That ſhe would take 
Da the Term according to the Will; Per Cur. It was 
le- an Aſſent ſufficient ; and the Caſe was =_ 

to WM where, in the like Caſe, the Wife ſaid, That the 
Da. Son was to have the Eſtate after her; it was re- 
uch W folved, a food Aſſent. But then the Original 
the W Leaſe could not be produced; but being an An- 


or; Ml tient Leaſe, the Grandſon of the Leſſor 7 Ra 
had a Counterpart found among the other Lt 


of the Grandfather, it was allowed for Evidence, 
although that no Witneſſes were ſubſcribed to it: 
For Vyndbam, Juſtice, ſaid, He had ſeen many 
Deeds of the Time 'of the Reign of Queen Eliza. 
th without Witneſſes; then the Title bein 


ges, Wl made to the Term by one as Adminiſtrator, an 

th; ro Letters of Adminiſtration produced; the 
the WI Book of Eccleſiaſtical Court, where it was grants 
and Wi ed, being produced, in which was entred the 
Re. At or Order of the Court for the granting of itz 
tel WY it was allowed good Evidence. Levinz. 1 part 25; 
, d on; 5c ct 
his Debt againſt an Executor who pleaded a Judg- 
Jet BY ment, and that he had not any Goods, except 
1 vhat are not ſufficient to ſatisfy, the Judgment; 
III, 


won which the Plaintiff demurred eſpecially, 
becauſe he did not ſhew what Value the Goods 
ae which he hath; and now Jones argued, That 
it is ill in Subſtance; for that upon general De- 
murrur, as Treſham's Caſe is, Co. 9. and if it be no 
other than Form, as More and Andrew's Caſe is, 
Hob, 133, yet being ſpecially demurred on, is ill. 
2 


Cur A 


* 
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. De bonis propriis, and the Judgment aſ. 


on an Obligation and Count of Devaſtavit, a- 


the Court would not allow the Action over, which 


147. Cory v. Thin. 


Swallow v. Ember ſon. 


Executoꝛs. 


Cur. It is no other than Form. Co. Entries, 146, 
148, 149, 152, 269, 617. B. But being ſpecial. 
1y demurred on, is ill. Levinz, 1 part 132. Da. 
J „ „ 
Error of a Judgment in Debt upon a Jſudg- 


| 
ment of Common Pleas, where the Plaintiff de- | 
clared in a Debet and Detinet againſt an Execu- Ml | 
tor, and declared of a Devaſtavit, and hath Ml | 
t 

rmed in Banco Regis, and in other like Caſe, f 
have been the like Judgments. But between Ent 
and Withers, Mich. 29 Car. 2. B. R. in Debt up- 


gainſt an Executor in the Debet and Detinet, it 
was ruled by ſudgment for: the Defendant ; for 


had been before, ſcil. In Debt upon Judgment; 
and ſo held the Court before in the Time of Hale, 
in the Caſe of one Horſey and Daniel. Lev. 1 part 


Debt againſt an Executor, who pleaded, that 
J. S. is Co Executor with him not pamed in the 
Writ, Judgment of the Writ, but doth not aver 
that the other had adminiſtred; upon which the 
Plaintiff demurred, and the Plea was adjudged 
ill: For although when an Executor ſueth, the 
Defendant may plead another Executor not named, 
without ſhewing that the other hath adminiſtred, 
for he may not know whether he hath admin: 
fired or not; yet when an Executor is ſued, if 
he plead another Executor not named, he ovght 


moreover to ſay, that he hath adminiſtred, for of 
that he lieth in his Knowledge. Leu. 1 part 161 - 
| "Bi N 


Cor 


Crecutors. = | 


Covenant againſt an Executor upon the Co- 
venant of the Teſtator to teach an Apprentice 
his Trade; and after Verdict for the Plaintiff, it 
was moved in Arreſt of the judgment, That the 
Covenant was perſons] to the Teſtator, and did 
not oblige the Executors, but only obliged the. 
Maſter during his Lite to teach the Apprentice; 


but per Cur*. It obl-ged the Executors alſo, and 


they ought to ſee the Apprentice taught his 
Trade; and if they be not of the Trade, they 
ovght to aſſign him to another that is of the Trade, 
ſo that he may be taught according to the Cove- 
nant; and Judgment was given for the Plaintiff, 


Lev. 1 part 177. Walker v. Hull 


Error in the Exchequer - Chamber, upon ©. 
judgment in B. R. a Man having a Judgment, 
made a Man of full Age and two Infants his Exe- 


cutors ; he of full Age proved the Will, and 
alone brought a Scire Facias, ſetting forth the 


Truth of the Caſe, and had Judgment, of which 
Error was brought, and aſſigned, That all ought 


to have joined in the Scire Facias: But by all the 
Juſtices, upon Advice with the Civilians, it was 
not Error; for the others may not prove the 


Will during their Nonage: And the judgment 
was affirmed, for the Execution of the Judgment 
ſhall not be delayed till the Infants become of 


full Ape. K r 5 
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Neta, Trin 31. Car. 2. B. R. Rot. 1217. inter 


Gleborn v. Right. The Executor of full Age 
only, who had proved the Will, brought Action 


of Debt for Arrears of Rent, and this Caſe was, 


and Judgment, for the Plaintiff, Lev. 1 part 18 1. 


Hatton U. Magsker. 
2 


by Aﬀempfet | 


Executows. | 
 Aſumpſit againſt Executors upon a Promiſe 
by the Teſtator, who pleaded Non Aſſumpſt, 
upon which Verdi& and Judgment for the Plain- 
tiff; and Error aſſigned, that it doth not ap- 
pear by the Plea Non Aſumpſit, (for it is not plead. 
ed) That the Teftator Non Aſſumpſit. Cur contra, 
It ſhall be intended the Teſtator; for there is 
not any Charge of any Aſſumption by the 
Executor, but the Teſtator only; and Latch 125. 
| Baker's Caſe, was cited; where in Debt againſt 


1 n 


| 

Executors upon the Teſtator's Bond, and Plea, | 
Non eft factum, adjudged ſuum ſhould be intended ; 
of the Teſtator; and the Judgment affirmed. Lev. : 

1 part 184. Browning v. Litton. Cf, FOUR q 
Indebit Aſſumpſit againſt an Executor for di Ml + 
vers Merchandizes fold and delivered to the f 
Teſtator; the Defendant pleaded ſeveral Judg- i 
ments in Actions of Debt ſpecified, due by the WM 
Teſtator upon ſimple Contract, Obligations a. v 
gainſt himſelf, per Non ſum Infor mat prout patet per n 
ſeparalia recorda inde, which are yet in Force, I 
and that he hath not Aſſets above ſuch a Sum, b 
which is not ſufficient to ſatisfy the Judgments, v 
and that he ſtood charged with them; upon MM 
which the Plaintiff demurred, and the Cafe to 
was argued at the Bar ſeveral Terms, and then ur 
Judgment was given by the whole Court for te. 
the Plaintiff, and two Exceptions were taken to / 
the Pleading. 1. To the Concluſion, Prout patet m. 
per Separalia recorda inde, to the ſaid: ſeveral Il th 


Judgments, where ſuch Concluſion onght to 

have been to each ſeverally, and as it is pleaded, ch. 

it made a complicated Iſſue: But per Cur, It 8 n. 

good enough, and ſhall be taken Reddendo : Singu- Ch 

Iz Singulis, and the Plaintiff might plead Nal ti! Ml the 

Record to each ſeverally. 2. It is not ſaid, I = ſcie 
. N 


 Executows,  _ .. 
the Judgments were had pro verts & juſtis debitis, 
as the Uſe is, and principally in this Cate it ought 
to be, becauie the Judgments are per Non ſum in- 
formatus in Actions of Debt which lie not againſt 
Execu'ors, and ſo there is Appearance of Collu- 
fion : But per Cur. It is good enough, for it ſhall 


come by Plea on the other Part; for if they 


were not pro ver is debitis, the Defendant might 
plead it, and put the Plaintiff to prove the Veri- 
ty of them, or might plead Fraud and Covin, and 
put the Plaintift to prove the Conſideration, 
3. It was ſtrongly argued by the Defendant, 
That Actions of Debt will not lie againſt Execu- 
tors upon ſingle Contract by the Teſtator; and 
for that they admitting Judgments againit them 
in ſuch Actions ſhall not have the Advantage to 
plead thoſe Judgments which they might re- 
verſe when it pleaſed them, and that no other 
might be avoided or reverſed in Bar of juſt 
Debts; for by ſuch Means, when they have 
barred the Plaintiff of his Debt, they might after- 
wards reverſe thoſe Judgments, and have again 
or difcharge the Money to their own Uſe. And 
to this Opinion Kelynge, Chief Juſtice, inclined 
upon the firſt Argument in Mich. Term, but af 
terwards, Term Paſch. prox. he and Twiſden, 
Vndbam and Morton, all agreed, That Judg- 
ment ſhould be given for the Defendant ; for al- 
though that they might have abated the Actions, 
yet if they had ſo done, the Plaintiffs might have 
charged them in other Actions ſur Aſſumpfis, 
and ſo they would have put themſelves to double 
Charge, which they are not obliged to do. when 
the Debts are true and juſt, and in their Con- 
ſcience ought to be paid; and if they were not 
ſuch, the Plaintiff * put them to prove by 
| 3 


pleadina 
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exetutoꝛss. 
pleading the Verity of their Debts, or by plead. 
ing of Fraud, or traverſing the Truth of the 


Debts; in which, if they fail, the Plaintiff ſhall 


recover his Debt, and no room for the Suſpi- 
tion, That the Plaintiff ſhould reverſe the Debts 
and retain the Money. And the old Books which 
hold, that Actions of Debt lie not againſt Fxe- 
cutors upon ſingle Contract. hold alſo that there 
wes not other Remedy; but the Law is now other. 
wiſe, That although the Debt upon ſimple Con- 
tract may not be recovered againſt Executors by 
Action of Debt, yet it may by Aſumpft. Lev. ! 
part 200. Palmer v. Lawſon N 

In Cancellar ia, It was ſaid by Fountaine, Ser- 
jeant, to have been reſolved in that Court, and 


then admitted by the Maſter of the Rolls alone 


in Court to be reaſonable, That if a Man deviſe 
Lands for Payment of his Debts, and make an 
Executor, and leave a perſonal Eſtate, that no 
Part of the perſonal Eftate ſhall go to the Pay- 
ment of the Debts; becauſe by the making of 
an Executor the Teſtator's Intent appears. that 
the Executor ſhould have the Goods, becauſe the 
Teſtator had made another Proviſion for the Pay- 
ment of his Debts: But if a Man diſpoſe of Lands 
for the Payment of his Debts, and afterwards 
dieth Inteſtate, the perſonal Eſtate ſhall be charge 
able in the Hands of the Adminiſtrator to the 


Payments of his Debts; for thereby more 


Lands ſhall remain unſold for the Benefit of the 
Heir, or more of the Money by the Sale of the 
Land ſhall remain to the Heir, and no Intent 


"\appeareth that the Adminiſtrator ſhould have 


any thing. Lev. 1 part 203 Feltham v. Executor 
— 


| Debt 


P C 


: Executoꝛs. - 
Debt in the Detinet, and declared upon a 
Judgment, had for himſelf againſt the Defen- 
dant as Adminiſtrator of Lane 27 I. Damages 
in Aſumpſit, and 8 1. Coſts, and ſhewed not how, 
if the Damages, or if the Coſts were, De bonis ſuis 
propriis, but generally quod cum recuperaſſet 27 l. for 
Damages, ald 8 I, for Coſts. Upon which the 
Defendant demurred generally, and pretended 
the Declaration was inſufficient ; for if it was de 
bonis ſuis propriis, as it might be for the Damage 
upon ne ung; Adminiſtrator ou Executor, then it 
ought to be in the Debet; or if the Coſts are de 
bonis prop iis, as they ought to be, if he had not 
Aſſets for them, it ought to be in the Debet; but 
at the Day the Defendant came not to maintain 
his Demurrer, upon which Judgment was given 
for the Plaintiff, Vide 2 Go. 545, 545. It is 
good in the Detinet, becauſe it ſhall be Aſſets 
when it is recovered, be it the one or the other. 
Lev. 1 part 231. Wheatley v. Lane. ” 
Debt in the Debet and Detinent, upon a Tudg- 
ment againſt an Executor; and count, that he had 
waſted divers Goods to the Value of the Debt, 
and ſhewed not the Certainty of the Goods waſt- 
ed: The Defendant demurred upon the Decla- 
ration; and it was argued, That this Action did 
not lie in the Debet and Detinet ; for if ſo, it 
ſhould charge an Executor of an Executor which 
may not be, becauſe it is no other than a per- 
ſonal Wrong. 9 H. 6. 9. 3 Gro. 5 30. 11 H. 4. 56. 
were cited as Authorities for the Defendant z to 
which it was anſwered, That it is more than a 
perſonal Tort ; he is charged here for having of 
the Goods, and converting them to his own Uſe: 
The Executors of a Sheriff ſhall not -be charged 
lor an Eſcape z but if the Sheriff levy the Mo- 
| 2 4 | ney, 
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ney, and detain it, his Executors ſhall be charged 


for it. 1 Cro. Parkinſon v. Gilbert. And to the 
Caſe 11 H. 4. there is not any Devaſtavit laid; 
but to maintain this Action, were cited 11 H. 6. 
7, 8, 16, 17, 18. where upon a Devaſflavit the 
Executor is chargeable in the Debet and Detinet 
for Strange, Fuſſon and Babington, and in divers 
other Caſes; and of ſuch Opinion were all the 
Court here, and did give Judgment for the Plain. 
tiff, Lev. I part 255. Wheatley v. Lane. 


| |: Debs againſt Two, as Executors, they plead 


a Judgment obtained againſt. one of them as Ad- 
miniſtrator; the Plaintiff demurred, and ob- 


jected, 1. Becauſe the Action and Judgment is 
againſt him as Adminiſtrator, that he might 
have avoided it. by Plea in Abatement, that he 


was Executor. 2. Becauſe it was only againſt 
one, which lieth not without the others; to 


which it was anſwered and reſolved, That it 


was well pleadable in Bar; and to the firſt was 
cited 3 Cro. 646. adjudged in Point, and the 


Caſe of W beatley and Lane in this Court before; 


and to the ſecond, 3 Cro. 437. And although 
that the Action was not well brought, the De- 
fendant was not obliged to plead in Abatement, 
and put himſelf to greater Charge after that there 
was a true Debt, and Recovery had upon the 
Right of the Debt. Lev. 1 part 261. Parker v. 
Amis. Se. 85 | ed ett | 
Scive Facias againſt an Executor upon a Judg- 


ment in Aſſumpſit againſt the Teſtator, the De- 
fendant demands Oyer of the Judgment; upon 
Which it appeared, That the Teſtator died after 
Verdict had by the Plaintiff upon Non eke 
and before the Day in Bank (leaving the Defen- 


dant his Executor) and the Judgment upon which 


ed the Plaintiff} brought the Scire Facias, which was 
he entered the next Terni upon the new Statute made 
I; at Oxford; and the Defendant pleaded a Debt due 
to him by Obligation of the Teſtator of 100 J. 
and a Judgment by the Teſtator to my Lord Ar- 
lington, and that he had not Aſſets above 40 J. 
which he retained to ſatisfy himſelf, and the 


ers 
he Lord Arlington, upon which the Plaintiff demur- 
n. red; and now the principal Queſtion was, If 


this Judgment to the Plaintiff thould ſo relate, 


ad that it ſhould be to all Intents as a Judgment had 
d- zpainſt the Teſtator in his Life? And the Caſe was 
b- argued at the Bar three ſeveral Times, and 
is judgment was given for the Plaintiff, Lev. 1 
ht nt 277. Burnet v. Holden, Executor of Greenbill. 

he Debt by three Executors, by Attorney, of 
iſt whom one of them was within Age; the De- 


fendant pleaded, That he was within the Age 
| of 17 Years; upon which the Plaintiff demur- 
red, and two Points were argued at the Bar. 


1. If an Infant, and cther Executors of full Age, 
join in an Action, if the Infant ought to do it 


5 
oh jer Guardian. 2. If the Infant ought to be ad- 
e- mitted, and the Suit only in the Name of thoſe 
at, of full Age: And the Court being divided, de- 


lvered their Opinions ſeverally, but Judgment 
was given that the Defendant Reſpondeat oufter. 
Lev. 1 Part 299. Foxwift v. Tremame. | 
Debt upon Obligation conditioned to per- 
form an Award, and upon Demurrer the Caſe 
was fuch, the Plaintiff as Executor, and the 
Defendant, ſubmit all Controverfies, Sc. © The 
Arbitrators award, That the Defendant ſhould 


ſt, k to the Plaintiff 300]. A Creditor of the 
n- Leſtator attached it in the Hands of the Defen- 


kant, as the Debt of the Teſtator; and if it 
e; ;; n were 


were attachable as the Debt of the Teſtator, waz 
the Queſtion: For it was agreed, That it- ſhould 
be Aſſets in the Hands of the Plaintiff when he 
_ recovered it, the Submiſſion of the Plaintiff being 
only. as Executor: And after Argument it was 
agreed, That the Sum awarded was not attach. 
able in the Hands of the Defendant. Lev. 1 Part 
306. Horſey v. Turges. © | 

| Reſolved, That a Conviction being of the 
Teſtator, he might not have Heir or Aſſign cl 
that Land, but the Damages ſhould be reco- 
vered by the Executors, although they are not 
named in the Covenant, for they repreſent the 
Perſon of the Teſtator. Lev 2 Rep. 26. Lucy v. 
 Levington. | 1 85 
Covenant againſt Vanlore, and all claiming 
under him, one claimed under him by Act ol 
Parliament made after the Covenant. Lev. 2 
Fut 26. Lucy v. Levington. | 

Aſumpſit by the Plaintiff, an Attorney of the 
Court, by Original, and declared in propria 
Perſona, upon his Privilege ſecundum conſurtudi- 
nem Curie; the Defendant pleaded a Recogni- 

zance not ſatisfied, and alſo a 8 in 
Debt for 5000 l. upon a Goldſmith's Note, to 
be paid with Intereſt upon Demand, and it was 
not paid till ſuch a Time after, and the Intereſt 
amounting to 1700 l. the Judgment againſt him 
was for 67001. and that he had not Aſſets be. 
yond 401. chargeable to this Recognizance and 
Judgment; and upon Demurrer the Plaintiff had 
Judgment per tot Cur. I. The Declaration was 
ill, declaring by Privilege upon Original; for 
the Privilege of Attorneys is in Suits by Bill, but 
when they ſue by Original, they ought to de- 
_ clare as other Perſons in common Terms; 4 


— — — — 8 — 


— 
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| Exetutoꝛs. 
that is only Form, and remedied by the general 
Demurrer. But 2dly, The Plea is ill, pleading. a 
judgment for Intereſt, which is a Devaſtavit to 
permit it to run in Arrear, and then ſuſter Judg- 


ment for it; and Want of Aſſets to pay it before 


it incur by the Adminiftrator, ſhall not be in- 
tended, not being expreſly pleaded. Lev. 2 Part 
40. Seaman v. Nee, Adminiſtrator de Everard, 
A. and B. were bound jointly and ſeverally to 


C. A. made P. his Executor, and died; D. made 


C the Plaintiff, the Obligee, his Executor, and 
died. C. the Obligee, brought Debt upon this 


Obligation againſt B. who pleaded that A. made 
D. his Executor, who made the Plaintiff his 


Executor, and that the Plaintiff hath admini- 
fred the Goods of A. but ſaith not to the Value 
of the Debt, nor to what Value, but generally 
that he hath adminiſtred the Goods; upon which 
the Plaintiff demurred, and had Judgment : For 
the Obligation being joint and ſeveral, although 


that one of the Obligors ſhall be diſcharged in 


this Manner, yet the Obligee may ſue the other, 
it he hath not obtained full SatisfaQion by the 
Adminiſtration, Lev. 2 Part 74. Cock v. Croſſe. 


Debt for Rent, and laid the Action in Lon- 
um, ſuppoſing the Leaſe to be made there of 


Lands in Oxfordſhire, and that Leſſee enter'd 
and died, and the Defendant enter'd as Execu- 
tor, and brought the Action in the Debet and De- 
tinet; and upon Demurrer upon the Declaration, 
judgment againſt the Plaintiff: For although that 
the Defendant is ſued as Executor, he is charged 
s Aſſignee in the Debet and Detinet upon the Pri- 
vity of the Eſtate, not upon the Privity of Con- 
tract; and the Action ought to be brought where 
the Land lieth. Lev. 2 Part 80, Coxmel v. _— 
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is 


* 25 for the Aſſets, was the 


Defendant then promiſed to pay it; the Plaintif 
there had Judgment de proprizs bonis of the Exe 


wiſe the Evidence would have maintained the De- 


per tout le Court. Lev. 2 Part 122, Hawesv, Smith. 


. —— Fun 
Before Hale, at the Guildhall, before the End 
of the Term, an Executor waſted the Goods of 
the Teſtator, and died, leaving Aſſets, and the 
Defendant his Executor; and if he ſhall be char. 
Queſtion z and Hal 
held it a Perſonal Wrong, which died with him 
that did it; but upon the Importunity of Sauder, 
of Council for the Plaintiff, he permitted it to 
be found Specially; and in another Term, it was 
judged according to the Opinion of Hale, per tat 
Cur. Lev. 2 Part 110. Brown v. Collin. 
But in the Caſe of an Executor of his own 
Wrong, it was adjudged contrary. Lev. 2 Part 133. 
AA v. Nevit. To mY 
Error of a Judgment in Aſſumpſit againſt the 
Defendant and Executor, the Plaintiff declared, 
That whereas the Teſtator was indebted to him, 
the Defendant aſſumed, that the Plaintiff had, at 
the Requeſt of the Defendant, accounted with 
him, upon which he was fo much in Arrear; the 


cutor, and aſſigned it for Error; but reſolved it 
to be no Error: For the Plaintiff was not bound 
to account with the Executor; and he did it at 
the Requeſt of the Executor: And by Hale, Al. 
though that a bare Account will not bind an Ere- 
cutor to pay de bonis propriis, yet a Promiſe upon 
Conſideration. of Forbearance would; and the 
Caſe here is all one; for it ought to be intended 
that an expreſs Requeſt was made to account, 
and upon that an expreſs Promiſe to pay; other: 


claration z upon which the Judgment was affirmed 


Debt 


Loo” Ex ecutoꝛs. 
Debt upon Obligation againſt Baron and Feme 
Executors z and count upon a Devaſtavit by 
them; and upon Demurrer, Judgment againſt 
the Plaintiff. 1. That the Feme Covert may not 
commit Waſte during the Coverture, although 


Hil; that the Waſte of the Huſband ſhall charge her if 
bim MW he ſurvive, according to Beaumont and Long's 


Caſe, and 1 Cro. Mounſon and Bonrn's Caſe. 2. They 
may not bring this Action otherwiſe than they 
have done; ſcil. In Debt upon Judgment, but, 
in Debt upon Obligation; and between Eaſt v. 
Vithers, it was adjudged, That Debt doth: not lie 


own pon an Obligation againſt an Executor counting 
133. Wet a Devaſtavit. Lev. 2 Part 145. Horſey u. Da. 
| . Pe e ee Wo 
t the Debt upon an Obligation againſt the Defen< 
ared, cant, as Executor; and count upon a Devaſiavit 4 


the Defendant pleaded ſeveral Judgtnents, and 
that he had not Aſſets above 51, chargeable to the 


with Nudgments, and not ſufficient to ſatisfy them; up- 

; the Nen which the Plaintiff demurred, and upon Argu- 

intift ment for the Defendant; for the Action in the 
 Exe- N Veua/ſavit againſt an Executor upon an Obliga« + 
ed it Non doth not lie; although that in an Action up- 
zound n a Judgment, and count of a Devaſtavit, it well 

it at Mieth; upon which the Plaintiff prayed Leave to 

25 8 e and had it. | Lev. 2 N art 209. Ent. Us: | 
Fog fi Wi ies; „ £01 brrrcund 


ſudgment againſt Baron and Feme Executors 19 5 


upon 
| the Wd recuperent debitum de bonis, omitting Tefta- 
ended Bin, and Damages. de bonis le Baron propriis. Ini 
count, Wrbt upon this Judgment, declating of a' Devaſſa 


it, it was reſolved, That although the firſt Judg- 
tent is ill, yet it is good to maintain this Action; 
| it be reverſed ; for the Advantage of the 
nor ſhall. not take ſo long as it remains upres 

mY — verſed: 


| 3 | 
Crecutozs. 2 
verſed. But 2d), It was adjudged that this Aion 
lieth not; for although that the Wife, if ſhe ſur. 
vive, ſhall be charged for the Waſte committed 
by her Huſband, yet ſhe ſhall not be charged for 
the Coſts recovered againſt the Huſband 4; 
Bonis proprits; for which, upon Demurrer, Judg- 
ment for the Defendant. 2 Part 161. Hor. 
Aſumpſit, and declared that the Defendant ac- 
counted with him, being Executor to J. S. ag 
Executor, upon which Account ſo much was due, 
and he promiſed to pay it; and upon Non A. 
fumpfit the Plaintiff was nonſuited, and the Que. 
ftion was, If he thould pay Coſts? And Vylde held, 
That he ought to pay Coſts, becauſe he did not 
fue as Executor, nor produced the Teſtament, 
but founded the Action upon an Account with 
himſelf. Rainsford, Chief Juſtice, Twiſden and 
Jones contra; for the Action is in the Right of his 
Executorſhip, and the Money to be recovered 
mould be Aſſets; and they gave Judgment accord- 
ingly. Lev. 2 Fut 165. Bull v Palmer. 
Keie facias upon a Judgment againſt the De- 
fendant, and alledged, That he had waſted: the 
Goods, and diſpoſed and converted them to his 
own Uſe. Iſſue Non Devaſlavit vendidit | ſeu in 
uſum ſunm proprium convertit. Special Verdi 
found, That one A. was liable to an Action of 
Trover to the Defendant for Goods of the In- 
teſtate; and that after Action brought the De- 
fendant and A. came to an Agreement by Ar- 
ticles, That the Defendant ſhould pay to him a 
Sum at ſuch a Day, yet to come, Et fi, Gu. And 
it was argued by ye for the Plaintiff, that the 
Defendant, by Acceptance of new Security for 
Payment of the Money to himſelf, had _—_ 
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r- Obligation for a Debt due by Contract, and 


ed thereby hath made himſelf ſubject, although he 
for WM hath not yet received the Money; for the new 
4, i $ccurity is as Payment to him. Telverton 10. To 


g. ich it was anſwered by Pollexfen, That it could 


r. not be a Devaſtavit, for he hath not done any 
Wrong, but hath taken the beſt Means that he 
0. might for to ſecure the Eſtate; and it is not like 
the Caſe of an uu taken for a Sum due by 
0 ſimple Contract; for there is a Debt certain, 
* WH here are only Damages to be recovered in the 
oe. WI Diſcretion of the Jury, which are made certain 
d. by the Articles, but are not Aſſets in his Hands 
all the Money received, Curia, It is not a Deva- 
favit » But after, by Sit Thomas - Fones, It is a 
Diſpoſal or Vendition, and Converſion - to his 
Uſe, by the Acceptance of a new Security, by 
which he hath diſcharged the antient Right to 


Money is not payable to him till a Day to come; 


incline, but it was adjourned, and after, at-ano- 
ther Day, the next Term, all the Juſtices agreed, 
That it was a Diſpoſition by him, and Judgment 
was given for the Plaintiff per tout le Court. Lev. 2 
Part 189. Norden v. Levit. eee e note 

Debt againſt the Defendant as Executrix to 


pleaded Actio non, becauſe that her Huſband died 


her, Abſq; boc, that ſhe is Executrix, or at any 
Iime adminiſtred as Executrix. Upon which 
the Plaintiff demurred; and it was ſaid for the 
Plaintiff, That this Plea is no other than. a Miſ 

a nmomer, 


the Goods; and ſo it is quaſi: a Sale of them, and 
Aſſets preſently, although that by his Act the 


to which ſome of the other Juſtices ſeemed to 


her Huſband; the Defendant imparled, and then 


Inteſtate, and Adminiſtration was committed to 
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nomer; which goeth only in Abatement, and 
therefore is not pleadable after general Impar. 
lance; ant it- is not like to a Plea of ne ungue Exe. 
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1 rutor, which totally eſtrangeth him from the Te. 
| ſtator ; here ſhe admits her ſelf chargeable to the M 
| Action, but in other manner, ſcil. as Adminiſtra. 
L's trix. To which it was anſwered by the Defen. Ml 

| dant, That although that this Plea doth not go 
to the Right of Action, yet it is to the Action of MI | 
| the Writ, as Robinſon's Caſe, N Co. And it 1s a t 
Bar to the Plaintift, fo that he ſhall not at an 6 


Time charge the Defendant as Executrix; and ſo t 
it is more than in Abatement; although that it is c 
no Bar to the Right, when the Plaintiff will M » 

charge the Defendant, as he ought to have Admi- ji 
niſtred; but Per Cu. This Plea is only in Abate. WM ſt 
ment, and therefore not pleadable, as here, after v 
general Imparlance; for which they gave Juds-WM in 
ment for the "Plaintiff. Similis Caſus & Simile Ml be 
Judicium eblem tempore inter Howley E Sith. ©: 
Lev. 2-Part 190. Granwel v. Sibir. 
Where one of the Executors is an Infant, and Ml ta 
may not prove the Will, Adminiſtration duram WH R 
Jus minori Atate may be granted to the other, it 
who ſhall bring the Action ſole; and it is not in- Pr 
conſiſtent that he ſhall have the Adminiſtration in na 
ſuch Caſe; for that it is not granted as upon one Ca 
dying Inteſtate, for the Will is proved, but enable a 
him to ſue alone, becauſe that the other is not Av 


capable to prove the Teſtament, and ſo not to of 
join with him, and he may not ſue alone; ani, 
Hatton and Maskal's Caſe was cited, which ane 
entred in B. R. Mich. 15 Car. 2, Rot. 703. the A1 


| Roll of which was then brought in Court, where 
it appeared to be ſo adjudged ; but where bot 
Executors are at full Age, there, although that th 


nt WY win be proved by one alone, the Action is to 
* be brought in both their Names. Lev. 2 Furt 240. 
xe. Colborne f =o ESD abc ho Be 
le. Upon general Pleading, Rzens per Diſcent. a 
the Reverſion in Fee upon an Eftate Tail is not Aſſets 


ra- to charge the Heir. Lev. 3. Part 287. Kellowe uv. 


90 Debt for Rent made by | the Plaintiff to 7. $. | 


| of who made J. D. Executor, who aſſigned the Term 


s2 to the Defendant; the Defendant pleaded, That 


an before any Rent Arrear, he aſſigned the Term 
if to F. G. and did not plead Notice of it, nor Ac- 
it is Wl ceptance of the Rent from him by the Plaintiff 


will W whereupon the Plaintiff demurred: And it was ad- 


lm. judged for the Plaintiff, by Pollexfen, Chief Ju- 
ate- WI ſtice, and Rokesby Juſtice, contra Powell, Juſtice, 


udp- Ml ing altered by the Aſſignment of the Executor 
ini WY before the Rent due, and alſo the Privity of E- 
Sibh. J ſtate by the Aſſignment of the Aſſignee of the 
Executor, nothing remained whereupon to main- 
and tain the Action. ery of Chief Juſtice,” and 
ran: Rokesby held, That till Notice of the Aſſignment 
ther, it was no compleat Aſſignment to deſtroy the 
ot in · Pri vitive Eſtate, but till Notice he remained Te- 
on in nant as to the Payment of the Rent. As in the 
n one Caſe of Lord and Tenant; if the Tenant make 
1able il Feoffment, yet he remains Tenant: as to the 
s not I Avowry, till Notice of the Feoffment and Tender 
ot to of Arrears. Lev. 3 Part 295. Tongue v. Pitcher. 
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who held, That the Privity of the Contract be- 


ang Executor of his own Wrong may be of 2 Term, 
ich and ſhall be charged in Waſte. Lev. 3 Furt 35. 
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| Aſſumpſt againſt the Defendant, Executor of 
Malwin; the Defendant pleaded an Obligation 
of 401. enter d into by the Teſtator, yet unpaid, 
and no Aſſets beyond 5 I. which were not ſuf. 
ficient to ſatisfy the aforeſaid Debt. The Plaintiff 
replied, That the Obligation was condition'd to 
pay 20 l. at a Day yet to come; and upon De- 
murrer, Judgment for the Defendant : Becauſe the 
Plaintiff did not ſay in his Replication, That 
the Defendant had Aſſets ultra to pay the 201, 
for if he had not, he was oblig'd to pay the Plain- 
tiff the Debt upon Contract, ES the Debt 
due upon Obligation at a Day yet to come. Lev, 
3 Part 57. Lemun v. Fooke. 1 
Aſſumpſit, as Aſſignee of Commiſſioners of 
Bankrupt, ſcil. Staly a Goldſmith, where upon 
Non Aſſumpſit, a Special Verdict. The Caſe was, 
That Staly being indebted to Walter in Iooo l. upon 
Judgment, and to divers other Perſons, particu- 
arly to one Clark 10001, who died and made 
one Crew his Executor; Crew ſued a Bill of 
Middleſex againſt Staly, Nov. 6. which was be- 
fore. the Probate -of the Will, that not being till 
the 18th of Nov. Staly was arreſted before the 
Probate, ſcil. the 8th of Nov. Staly paid the 10001. 
to Walter; but if the Payment was before the Pro- 
bate, or after appeared not, but it was upon the 
ſame Day; and after that a Commiſſion of Bank- 
rupt is ſued againſt Staly, and the Commiſſioners 
aſſigned this 1000 I. paid to Valter, to the Plain- 
tiff, as Part of the Eſtate of Staly. And in this 
Caſe divers Points were, in which the Court did 
not unanimouſly agree; but in one they all agreed, 
eil. That the Arreſt of Staly by the Executor, be- 
fore the Probate, was not legal as to Valter, 
-and then Staly could .not become Bankrupt + 


Euxetutoꝛs. 
f 8th of Nov. when the Arreſt was made, to Malter; 
n ſo that the Payment made to Walter was good. 
d, They agreed, That between the Parties, that 1s, 


f. between Crew and Staly, the Bill of Middleſex, 
if and the Arreſt upon it before the Probate, was 
to W made good by the Probate after, according to 
Je- Rolle, Executor 917. Executor ſued a Writ, and 
he arreſts a Man before Probate, and afterwards 


lat proves the Will, all is made good between them, 


|, being Parties : But in the Caſe here it ſhall not 


had not been for this Arreſt ; which in rei veri- 


that between the Parties it is good by Relation. 
Note, That the Words of the Statute are, That 


be a Bankrupt from the Time of the firſt Arreſt; 
and here Staly was arreſted the 8th of Nov. and 


Error of this Judgment, and the Judgment affirm - 
ed. 1 Ventr. 370. Lev. 3 Part 57. Duncomb v. 
Harn. ] 5 15 

Trover by an Adminiſtrator; and Count, that 
he himſelf was poſſeſſed of the Goods and loſt 
them, and the Defendant converted thein; and 
upon Non Cul Verdict for the Defendant z and 
the Queſtion was, If the Plaintiff ſhould pay Coſts? 
For it was objected by Seis, Serjeant, That the 
Action being of his own Poſſeſſion, it is not ne- 
ceſſary to name an Adminiſtrator, and he cited 
Ah and Herd's Caſes, 1 Cro. where, in ſuch a 
Cate, the Plaintiff paid Coſts: But on the other 


viſhment de Gard by an Executor, of a Raviſh- 
ment in his own _ the Plaintiff being . 
8 | | a2 | wt 
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prejudice a third Perſon, Valter, to make the 

Payment to him ill, which had been good, if it 
tate cannot be good before the Probate, although 
a Man arreſted, and in Priſon ſix Months, ſhall 


lay in Priſon ſix Months, Vide Raymond, 478. 


Part were cited Peacock's Caſez where, in Ra- 


| Exrectitow. 

ſuit paid the Coſts. And Bull and Palmer's Caſs, 
Paſch. 28 Car. 2. B. K. Aſſumpſit by an Executor 
upon in /imul computaſſet with him for Debt due to 
the Teſtator, the Executor nonſuit paid no Coſts; 
and now per tout le Court, The Plaintiff ſhall pay 
no Coſts, for all is in the Right of the Inteſtate, 
although that the Thing was done in the Time of 
the Adminiſtrator, and the Damages and Coſts IM 
recovered or loſt ſhould be upon the Account of ff 

the Teſtator. Lev. 3 Fart 60. Maſon v. Fackſon. 

Debt for Rent upon a Leaſe parol for three , 
Years, from the 28th of Sept. 1685. rendring gol, , 
per An. Rent; and for 270 l. Rent due Mich. 1688, 
was an Action brought, after the Term ended, 


4M againſt the Defendant, Executor of the Leſſee, ; 
* who pleaded an Obligation entred into by the 
4% Teſtator, that he had not Aſſets ultra 5 I. which b 
11 are not ſufficient to ſatisfy the Debt upon the Ob- a 
f ligationz the Plaintiff demurred, and the Que iff . 
d ſtion was, If this Rent upon Leaſe parol, and BW 
1 the Term ended, be payable before the Debt up 55 
1 on Obligation? And it was argued for the Plain. fh. 
#44 tiff, that the Rent being due upon real Contra, 4 
Th although it be by Parol, is of a more high Na. f 
118 tute than the Obligation: But by the Defendant Wi . 
14 it was faid, That the Term being ended, the 5: 
„ | Arrears are become merely perſonal ; otherwiſe i d, 
146 had been, perhaps, if the Leaſe had remained ; 
4 Ef, becauſe then the Plaintiff might have d 4 
Wl ſtrained for it. The Authority cited was, Styl: Mit i 
140 61. 38 Roll 1. Abr. 927. Lit. 5. Nun. 2 U J one 
is | 11 H. 4. 79 b. 13 H. 4.9. none of which come no 
* directly; nor is there any Authority to be found E 
is in the Books direct in this Caſe. Quad Cur 14M; 


mirabat being A Caſe which often happened. Pol upor 
lexfen, Juſtice, inclined for the Plaintiff; wy rla, 
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Defendant could not wage his Law, which pro- 
ved it to be meerly perional. Fopel. Juſtice, in- 
clined to the Difference, where the Leate parol is 


its; determined or not, & adjournat. But atterwards a 
PI judgment was given per tot Cur. Upon which a 
ate, WH Writ of Error was immediately brought in B. R. 
e of Gin Trin. 3 V. & M. the Judgment was affirmed 
oſts Holt, Chief Juſtice, and tout le Court; who 
t of held, That the Contract remained in the Realty, 
4 notwithſtanding the Term was determined. Pem» 
hree BY herton for the Plaintiff, Levinz for the Defendant, 
gol. WW Lev. 3 Part 267. Newport v. Godfrey, 3 
688. Debt upon Obligation againſt Baron and Feme, 
ded, Bil is the Feme was Heir to/ Boſtock. The Defen- 
ſlee, BN gant pleaded in Abatement another Action de- 
the pending againſt the Huſband, and: others, as 
hich BN Erecutors of Boſtock. The Plaintiff demurred, 
Ob. and it was argued for the Defendant, That the 
Que BY Plea was good; for admit that the Plaintiff might 
and charge the Heir or Executor at his Election, or 
1 ud i both ſeverally, and recover Part againſt one, and 
Plain BN the Reſidue againſt the other, yet he might not 
tra, charge one and the ſame Perſon as Heir, and alſo 
\ Ne 28 Executor at the ſame Time; for by that 
ndant BB Means he might have two Judgments at the ſame 
, _ Time for the ſame Thing, for which the Defen- 
nie 


u cant could not have any Remedy by Audita que» 
ed u rl; for he might not alledge it for Relief in 
ve db Audita querela, becauſe he might have pleaded 
nit in Abatement. But where an Action is againſt 
cone Perſon as Heir, and another Action againſt 
another Perſon as Executor, and he hath two 
found Judgments, and after that he hath levied the 
1 Ab Debt upon one, he endeavoureth to levy it again 
. PV Bina the other; he ſhall be aided by Audita que- 
for tht na, becauſe that he could not have pleaded it 
beg 4 in 
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in Abatement; and of ſuch Opinion was Pollex- 
fen, Chief Juſtice, upon the firſt Argument in 

that Term, but Powel, Juſtice, contra. For being 
one and the ſame Perſon, repreſenting as well 
the Heir as the Executor, it 1s all one as if it 
was in divers Perſons. Rokesby then ſilent; but 
afterwards, in another Term, Follexfen being dead, 
Judgment was given by Powel and Rokesby Jultices, 
that the Defendant Keſpondeat offer. Lev. 3 Part 
303. Hait v. Langham. : e 
Debt againſt Executors of Boſtock upon the 
Obligation ſupra; Langbam pleaded in Abatement 
another Action depending againſt him, and his 
Wife, as ſhe was Heir; the Plaintiff demurred, 
and the Judges differed in Opinion ut ſupra. Ad. 
Jornat' ulterius arguend'. Vide 36 E. 3. 36, 38. Two 
Writs brought for the ſame Thing, each pleaded 
in Abatement to the other, and both abated. The 
like Opinions, 9 H. 6.51. and 39 H. 6. 38. and 
Co. 5. Sparrys Caſe. The Reaſon of the Abate- 
ment of the Writs was not only becauſe he ſhall 
not be twice charged, but that he ſhall not be 
twice vexed for the ſame Debt. And that the 
Obligee might charge the Heir or Executor at his 
Election, or both, if the one hath not ſufficient. 
"Vide 1 And. Pl. 13. The Heir charged, although 
the Executor had Aſſets. Fitz. Execution, 163. 
Hors de 19 R. 2. Dyer 204. In Debt againſt the 
Heir, no Plea that the Executor hath Aſſets, but 
to the contrary. 7 H. 4. 2. Debt lieth not againſt 
the Heir until the Sheriff return d that the Ele- 
cutor hath no Aſſets; and Co. 2. Inf. 23 3. and ) E.4. 
13. a. Opinion that Debt lieth not againſt the Heir, 
if the Executor hath Aſſets. And afterwards [udg- 
ment was given in the Caſe above, de Re/ponder ouſter. 
Tev. 3 Part 324. Haight v. Langbaw, Hall, &c. Ere- 
eutors de Boſtock. e Debt 
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ſudgments well; and 


 Executo2s, 

Debt upon Obligation, the Defendant pleaded 
a Judgment againſt him as Executor upon an Ob- 
ligation of the Teſtator, but did not conclude 
prout patet per prin and pleaded divers other 

t 


at he had fully admini- 
Rred, Omnia bona Teftator is prætor 10 3. which are 
charged with the ſaid Judgments, and not ſuffi- 
cient to anſwer them. The Plaintiff replied, Pro- 
teſtando, That all the Judgments were had by 
Fraud, for Plea ſaith, that the Day ot the Writ 
there was not more than 100 1. due upon all the 
Judgments, and that the Defendant then had Aſ- 
ſets ſufficient to ſatisfy the Judgments, and alſo 


the Plaintiff his Debt, and that he permitted the 


Judgment to remain in Force to defraud him; 
upon which the Defendant demurred generally, 
and now it was reſolved by the Court; Firſt, 
That the general Pleading of Aſſets ſufficient to ſa- 
tisfy all the Judgments and the Plaintiff, is good: 
But then, Secondly, The material Part of the 
Plea is the Aſſets, and for that no Venue is laid 
where he hath Aſſets, as it ought. And there- 
fore the Aſſets is not triable, and that is an in- 
curable Fault, But then, Thirdly, It was object. 
ed, that the Plea was ill, not concluding, prout 
patet per Recordum of the firſt Judgment. To 
which it was anſwered, That the Fault of it is no 
other than a Default of Trial by the Record, 
which is paſt over by the Replication which hath 
admitted all the Judgments; but that the Defen+- 
dant hath Aſſets ultra to ſatisfy them, which is 
no more than the Omiſſion of a Venne for Trial 
by the Country, which is always cured by the 


Pleading other Matter over to be tried, which 


is Aſſets here, and of * Cur adviſare vult: But 
| | 4 


after 


after ruled it accordingly. Levinz 3 Part 311, 
Knighton v. Morton Executor . 25 $48 , FT 70 
But upon Obligation againſt an Executor: The 
Defendant pleaded ſeveral Judgments obtained 3. 
gainſt him upon ſeveral Obliga ions made by the 
Teſtator, and that he had not Aſſets ultra, c. 
The Plaintiff replyed, That as to an Obligation 
of 200 l. it was upon Condition to pay 100 1, 


and ſo to all the others ſeverally; and that the De- 
fendant had Aſſets to pay the Plaintiff & ultra to 
ſatisfy the ſaid lefler Sums, ſcil. at ſuch a Place. 


The Defendant rejoyned, That he had not Aſſetz 
ultra to ſatisfy the Debts and Judgment in his 
Plea. Upon which the Plaintiff demurred Spe- 
cially, becauſe the Rejoinder did not directly 
anſwer the Replication, but ambiguouſly : And 
now it was argued by Pemberton, That the De- 
fendant ought to have joined, only that he had 
not Aſſets ultra to ſatisfy the ſaid leſſer Sums, and 
not to make the Penalties in the Judgments Parcel 
of the Iſſue; for if he had Aſſets ultra the leſſer 
Sums he ought to pay the Plaintiff: To which 
It was anſwered, and reſolved by the whole 
Court, That the Rejoinder was good, for the 
Penalties are legal and due Debts till they are 
ſatisfied, under which he might defend himſelf a- 
gainſt other Actions; for although that in Equity 
and Conſcience the leſſer Sums were only due, 
yet perhaps the Plaintiffs in them will not ac- 
cept the leſſer Sums in Satisfaction of the Judg- 
ments without Suit in Equity ; and if they would, 
or offer to accept the leſſer Sums, and the Defen- 
dant will not pay them, the Plaintiff may help 
himſelf by another manner of Pleading, ſcil That 
the Plaintiff would, and offered to acpept 15 

PFW 
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leſſer Sums, and the Defendant would not pay 


A Exetutoꝛs. | 


them, but kept the Judgments on Foot by Fraud 


and Covin; and ſo upon the Iſſue of Fraud and 


Covin, the Plaintiff by giving in Evidence, ſuch 
Matter that ſhould ſerve him to avoid the Penal- 
ties; but he may not aid himſelf by ſuch general 
Manner of Pleading, as it is in this Caſe at Bar 
for which Judgment was given for the Defendant 
per tout le Court. Seil. Treby, Nevil, Powel and 
Rokesby, But then it was prayed by the — 
That he might alſo replead, which was granted 
to him by the Court, upon Condition, That 
the Defendant might alſo replead in Bar, and 
plead more Judgments if he had any to plead, 
* otherwiſe. Levinz 3 part 368. Thompſon 
v. Hunt. „ : 5 1 | 

Scire Facias againſt the Defendant Executor of 
F. $. upon a Decree in the Exchequer againſt 


J. S. tor Money. The Defendant pleaded, That 


the Teſtator was. indebted to him upon Obligati- 
on, and that he had paid himſelf before the Scire 


$ Facias brought, or Notice of the Decree. This 


Caſe having been heard before, was ruled by 
Lechmere and Turton, Barons, againſt Baron Powel, 
That it was not any Bar. And now upon re- 
hearing before all the Barons, Atkins, Chief Ba- 
ron, agreed with Lechmere and Turton contra 
Towel, That it was not any Bar. And that a 
Decree in Equity. doth - oblige Executors, in equal 
Degree at leaſt, with a Judgment at Common 
Law. Levinz 3 part 355. Shafto v. Powel in 

Saccario, 4 2 „ ¶ ᷑ ß 8 
Aſumpſit lieth for Executors for a Copy hold 

Fine ſet by the Teſtator. Levinz 3 part 26 1. 


In 


a 8 
In Action upon the Caſe for calling a Perſon of 
Quality Fore, by which ſhe loſt her Marriage: 


It was rul'd upon Motion, That the Defendant 
| ſhould find Special Bail, although that generally 


in Action for Words no Special Bail ought to be. 
Vet for the Circumſtances of the Caſe the Court 
might compel the Defendant to find Special Bail, 
and fo in Caſe againſt Executors, although that 
they ſhall not find Bail in ordinary Caſes, yet in 
Special Caſes they ſhall find Bail, as if it appear 
that they have waſted the Goods, c. Levi ; 
art 39. 8 | 
l Aumpfit, That whereas Saunders was indebted 


to divers Perſons, and the Plaintiff bound for 
him, and forced to pay them; the Defendant, 


Executor of Saunders, in Conſideration that the 
Plaintiff would forbear to ſue him for the Mo 
ney, promiſed to pay him; after Verdict for the 


Plaintiff upon Non Aſumpſit, it was moved in Ar 


reſt of Judgment, That here is no Conſideration, 
for it doth not appear that Saunders had promiſed 


or was obliged to ſave him harmleſs; and Border 


and Thin's Caſe, Telv. 40. and Smith and Jobis 
Caſe, Owen 132. were cited. But per Cur. [lt 


was Fquity, that Saunders ſhould ſave the Plaintiff 


harmleſs, and Suit in Equity is a Suit; or per 
haps he might be charged per plegiis acquietandi, 
and therefore they held the Conſideration pood, 


and gave Judgment for the Plaintiff, Mi cauſs 


die Lima prox. Sc. Levinx 1 part 71. Scot. v. dt 

pbenſon. e ON 
Aſſumpſit againſt two Executors upon the Pro 
miſe of the Teſtator, Iſſue Non Aſſumpſit ; one 


Executor died, which is ſuggeſted upon the Roll 


and the Trial brought againſt: the other, and Ver 
dict for the Plaintiff; and in Arreſt of Judge 
£ - | | | 1 ; 
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Executoꝛzs. 
it was moved by Jones, That the Bill was abated 
by the Death of one in Caſes of Contract, o- 
therwiſe. in Caſes of Treſpaſs. 50 E. 3. 7. 
40 E. 3. 26. b. Fitz, Brief 262, 344. and Plowd. 
Com. 186. b. In Caſe of Executors ſued upon Con- 
tract, the Death of one doth abate the Writ. But 
of that, in Caſe of Executors, the Court at firſt 
doubted ; but at another Day, having ſeen the 
Caſe in Plowd. Com. 186. Woodward u. Davies, which 


is direct in the Point, they reſolved the Writ 


ſhould abate, and the Judgment ſtaid. Levinz 
1 part 165. Wirral v. Brand. N „ 

Debt for Rent by the Heir upon a Leaſe by the 
Anceſtor rendring Rent to him, his Executors and 
Aſſigns, during the Term; and upon Demurrer 
the Queſtion was, If the Heir might maintain A- 
ction of Debt upon this Leaſe? And it was argu- 
ed for the Defendant, That the Action lieth not 


by the Heir, he not being mentioned in the Reſer- 


vation, but by the Death of the Leſſor the Rent 
determined; for which they cited Oven 9. Rich- 
mond v. Butler, Latch 44, 255, 264. Sury v. Cole. 
But econtra were cited for the Plaintiff, Paſch, 22 
Fac. Rot. 92. Sury v. Cole and Hill, 20 Fac. Rot. 
177. Sury ve Browne. Both adjudged, That the 


Rent continued againſt that which is reported in 


Rolle and Latch, in theſe very Caſes. Hale Chief 
Juſtice z the Rent being reſerved to him, his Exe- 
cutors and Aſſigns, ſhall continue after the Death 
of the Leſſor, and ſhall go to the Heir by the ap- 
parent Intent that it ſhould endure after the Death 
of the Leſſor, for otherwiſe it could not go to the 
Executor, and that without the Words during the 


Term; otherwiſe where the Rent is reſerved to 
him, or to him and his Aſſigns. And at another 


Day afterwards, after that the Caſe had been 


twice 


» 5 
M 
c 


1 mretuto ss. 
twice argued by Jones and Hunt for the Plaintiff 


| and by Bigland and Vinnington tor the Defendant, 


Judgment was given for the Plaintiff, Lein 1 


part 13. Sacheveral v. Frgat. 5 
Aſumpfit for 1001. for Wares fold by the Plain. 
tiff, and one Vitty, whom the Plaintiff ſurvived. 
The Defendant pleaded in Abatement, That the 
Plaintift and Vitiy were Joint-Merchants, and 


that by the Law-Merchant there is not any Sur- 


vivor between them, and that Vitty made ſuch a 
one his Executor, who hath adminiſtred, and is 
now living, not Party to the Suit as he ought, 
Upon which the Plaintiff demurred, and upon 
Conſideration of Co. Lit. 172, 182. and F. N. B. 
172. E. It was reſolved by the whole Court, That 
that Bill ſhould abate. Levinz 2 part 188. Hall 
Debt in London againſt the Defendant as Heir, 
and it being removed in B. R. the Queſtion was, 
If he ſhould find Bail here, as he had done in the 
inferior Court of London, where they always 
compel Heirs and Executors to find Bail ? Yet 
of Executors there are Precedents where Execu- 
tors ſued there, and having found Bail there, 
were compelled to find Bail here upon Removal of 
the Cauſe: But no Precedent being ſhewn for 
finding of Bail by the Heir in ſuch Caſe. Fer 
Cur. Special Bail was deny'd to be found in this 
Caſe; and it was ſaid, That Kelynge and Hale had 
deny d it in Caſes of Executors upon Removal of 
the Cauſe here, Levinz 2 part 204. Sir Fob 
Lawrence verſus Blithe. | ks: 
 Aſſumpfit by Hall and Food, and his Wife Exc 
cutrix of V hitley z and Count, that by the Law of 
Merchants there is not any Survivor, and that Hall 
and Food Joint-Merchants were poſſeſſed of 40 


1 
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Erxetutoꝛs. 


Ounces of Musk, and ſold it to the Defendant 


paying ſo much per Ounce as they ſhould ſell their 
other Musk, and that they ſold the other at ſuch 


a Price, and that the Defendant had not paid, 


and declared alſo of another Promiſe made to the 
Plaintiff after the Death of the Teſtater. After 
verdict for the Plaintiff upon Non  Aſſumpſit, it 
was moved in Arreſt of Judgment, 1. That the 
Plaintiffs ought not to join but ſever for their 
Moieties, becauſe for the Executor the Action 
ought to be in the Detinet only, and for the Sur- 
vivor in the Debet and Detinet. 2. The Executor 


himſelf ought not to join two Promiſes in one 


Action, of which one was made to the Teſtator, 


and the other to himſelf ; but Non allocatur. The 


Judgment is all one for the Plaintiff Executor and 
another, and ſhall be Aſſets ſtill in the Hands of 
the Executor. But a Man may not ſue an Exe- 
cutor and another jointly ; for the one is to be 
charged De bonis Teftatoris, the other De bonis pro- 
pris. And Judgment was given for the Plaintiff 
Levinz 2 part 228. Hall, Gc. v. Huffam. 


— 


Aſſumpſit where Differences had been between 


the Plaintiff and Defendant, (but did not ſay 


touching what Thing the Differences were ;) THY 


ſubmit to the Award of FJ. S. who awarded d. 
& ſupra Premifis, That the Defendant paid to the 
Plaintiff 30 I. in Satisfaction of all Sums due to 
him out of the Eſtate of one Foolly. Aſter Ver- 


dict for the Plaintiff Judgment was ſtaid, and 


after divers Motions in that and other Terms, 
entred for the Defendant ; becauſe it appeared not 
that the Defendant is Executor, Adminiſtrator, or 


4 


Truſtee for Voolly, nor that he had any of it, or 


had ſubmitted upon the Behalf of himſelf and ſo 
no Conſideration to charge bim * of 


* k 
* 
* y 


— 
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|  Avbminiſtrato;s. 
Wooly. Levinz 2 part 235. Adams vo-ſu Sts 


tham. 


And thus having ditedted Teſtators in the due 
and legal forming of their Wills and Teſtaments, 


and Executors in the true and regular perform- 
ing of them ; that we may be provided for all 
Events, we are to conſider how Mens Eſtates are 


to be adminiſtred or diſpoſed of, when there is 


no Will or Teſtament made or declared by them, 
And this occaſionally induceth us to treat con- 
cerning : fs 


| Adminiſtrators. 


A Dminiftrator is he to whom the Ordinary 
commits the Adminiſtration of the Goods of 
a dead Man for Default of an Executor; and an 
Action ſhall lie againſt him, and for him, as for 
an Executor. And he ſhall be charged to the Va- 
lue of the Goods of the dead Man, and no further, 
unleſs. it be by his own falſe Plea, or by waſting 
the Goods of the Dead. „ 

If the Adminiſtrator die, his Executors are not 
Adminiſtrators, but it behoves the Ordinary to 


commit a new Adminiſtration, And if a Stranger, 


that is not Adminiſtrator or Executor, take the 
Goods of the Dead, and adminiſter of his own 
Wrong, he ſhall be charged, and ſued as an Er: 
"Micros brought againſt him. Terme: 

The Ordinary ſhall have an Action of Goods 


taken ont of his own Poſſeſſion which were the 


Inteſtate s, but not thoſe taken out of the Poſſeſſ- 
on of the Inteſtate in his Life-time z but the — 


A 


miniſtrator ſhall have ſuch Action for Goods taken 
out of the Poſſeſſion of the Inteſtal. F. NM. B. 203. 


The Proceſs herein is Attachment or Diftringas, 
and if the Sherift thereupon return Nihil, then =. 


ſhall have Ca Joes Alias, Pluries, and Exigent, and 
ſo proceed to Outlawry againſt him. 

Where Adminiſtration is granted by the _ 
rior Dioceſan, where there is Bona Notabilia, and 
aſter it is granted by the Archbiſhop, or _ 
how they ſhall operate together. Coke's 8 Rep. 
135. Sir John Nedbam's Caſe. 1 

Adminiſtrator durante minore tate, if he waſte 
Goods, ſhall be puniſhed as Executor of his own 
Wron | 

If FF miniſtrator avers in his Declaration Ad- 
miniſtration granted to him at London, and the 
Letters of Adminiſtration bear Date in another 
Place and County, the Plaint ſhall abate. Tonuch- 
fone of Precedents 195. 

An Executor hath Judgment to recover a Debt 
due to the Teſtator, and dieth Inteſtate before 
Execution, and the Ordinary committeth the Ad- 
miniſtration of the firſt Teſtator to one; the Ad» 
miniſtrator ſhall not ſue Execution upon that Re- 


covery ; becauſe he deriveth his Intereſt, and re- 


preſents the Perſon. of the Teſtator, and To be- 
fore the Recovery. Co. 1. Rep. 96. Shelley s Caſe. 
Letters of Adminiftration ee by Collu- 
ſon are void, and ſnall = repeal a former Admini- 
ſtration. Co. 3 Kep. 78 
If an * <ne hath Jadg ment and dieth, - 
hs Executors cannot ſue —— of that Judg- 
ment; for none ſhall have Execution of that Judg- 
ment, but he who ſhall be ſubje& to the Payment 
of the Debts. of the firſt Inteſtate, and that the 
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| | Adminiffratow; _ 
of an Executog, ſhall. not have Execution of 4 MW 
Judgment given for the Executors. Co. 5 Rep. 9. Ml |} 
Bridede's ʒÿk5ĩ Jenpdabad noe ns he of 
If a Man Leaſe a Houſe and Land for Year; 
with à Stock of Money, rendring Rent, and the 
Leſſee covenanteth for himſelf, his Executors, Ad-. ce 
miniſtrators and Aſſigns, to deliver the Stock or in 
Sum of Money at the end of the Term; yet the i b) 
Aſſignee ſhall not be charged with this Covenant: IM co 
For although the Rent reſerved was increaſed in N ty 
reſpe& of the Stock or Sum, yet the Rent di MI 4 
not iſſue out of the Stock or Sum; bat out of the 6 
Land only; and therefore as to the Stock or Sun Ml 25 
the Covenant is perſonal, and ſhall bind the Co- 
venantor, his Executors and Adminiſtrators, but WM ni 
not his Aſſigns. Co. 5 Rep. 17. Spencer's Caſe. tre 
And if a Man releaſe, and after take Admini. WM lie 
ſtration, it ſhall not bar him, for the Right of the 
Action was not in him at the Time of the Releaſe, on 
but if an Executor releaſe before Probate, it ſhall th 
bar him. Co. 5 Rep. 28. Middleton's Caſe. M5: 
An Adminiſtrator ſhall pay a Debt due by Bond 
before a Statute defeazanced to perform Covenants, X. 
which perhaps never were nor ever will be broken. WM Li 
Co. 5 Rep. 28. Harriſon's Caſe, © 
-- Adminiſtration durante minore tate ſhall ceaſe Ml to 
at 17 Years of Age; and if ſuch Adminiſtration Wi rel 
be committed, the Executor being 19 Years d lis 
Age, it is void. Co. 5 Rep. 29. Piggot's Caſe. Ca 
_ Adminiſtrator durante minore' tate cannot {ell . 
any Goods of the Deceaſed, if it be not for Ne. tor 
ceſſity for Payment of his Debts, or Bona peritra; ¶ cal 
for he hath his Office of Adminiſtration pro Bow BW Til 
 & Commodo of the Infant, and ſuch Adminiſtr- WW anc 
tion doth ceaſe at the Age of 17 Years of the In ¶ dot 


fant, And an Infant Executor cannot aſſent tos i e 
25 | 2 Legacy, 
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Adminiſtratoꝛs. - = x 
f 4 I Legacy, Sc, before the Age of 13 Tears; and if 4 
. 9, the Infant within Age of 17 Years take Huſband, = 
! if the Huſband be ot full Age, the Adminiſtration "ol 
{hall ceaſe. __ | 5 15 

It the Metropolitan, pretending the Party de. 
ceaſed had Bona Notabilia in divers Dioceſſes, com- 
mit Adminiſtration, it is not void, but voidable 
by Sentence. But if an Ordinary of a Dioceſe 
commit Adminiſtration of Goods, when the Par- 
ty hath Bona Nutabilia in divers Dioceſſes, ſuch 
Adminiſtration is meerly void, as well to the 
Goods in his own Dioceſe as all others. Co. 5 Rep. 
29, 30, Prince's Caſe. | | 5 
By Cuſtom of London, an Executor or Admi- 
niſtrator is bound to pay Money due upon a Con- 
tract of the Inteſtate, as well as if it were by Ob- 
ligation. Co. 5 Rep 83. Snelling's Caſe. x 

Executors and Adminiſtrators ſhall have Acti- 
ons of Debts for all Rents Arrear in Life-time of 
the Teſtator, and may alſo diſttain for the ſame. 
Ke 32 H.-8. Wing. Abridgment, Rents, 1. 2, 3. | 

When Adminiſtration. is committed generally, 
Ratione minoris tatis, without any Reſtraint or 
Limitation, there ſuch Leaſes made by him are 
good. And ſuch Adminiſtrator ſhall have Action 
to recover Debts and Duties, Oc. for the Inte- 
reſt of Actions is in him; and he ſhall likewiſe be 
why to Actions. Co. 6 Rep. 67. Sir Moyle Finch's 


Probate of Wills, and conſtituting Adminiſtra- 
tors, originally did not belong to the Eccleſiaſti- 
cal Conuſance, but were given to them of latter 
Times; and therefore nothing hut the Probate, 
and granting Adminiſtration, is given to them, or 
oth appertain to their Juriſdiction; but the Trial 
al them is not given to ts for that is 1 . 


| - avminiſtratos. 
the Trial of the Common Law. And 21 E. 4 50. 
it is holden, That if Letters of Adminiſtration be 
denied, the Iſſue ſhall be, that the Ordinary did 
not commit Adminiſtration by his Letter, &. 


For there it is ſaid, That Letters of Adminiftra- 


tion may be forged. And foraſmuch as it is to 
be tried by Jury, and not by the Certificate of 
the Ordinary: Nor it needeth not that the Will 
or Adminiſtration be ſhewed to enable the Plain- 
tiff to his Action, proved or granted by the Or- 
dinary himſelf, as in Caſe of Excommengement 
which is meerly ſpiritual, and originally belong. 
ed to the Juriſdiction of the Ordinary. But it the 
Teſtament be proved, or Adminiſtration granted 
by the Official or Commiſſary, or in ſome Caſes 
by the Archdeacon. or other inferior Judges Et. 
cleſiaſtical, who have lawful Authority, in ſuch 
"ar it is ſufficient in Law. Co. 9 Rep. 41. Henſloe' 
Caſe. 
Where Executors of Executors, Adminiſtrators, 
and the Heir after the Age of 14, ſhall have Ac. 
count. See Co. 2 Inft. 404. ng 
If the Adminiſtrator give or ſell the Goods of 
the Inteſtate, and after the Adminiſtration is coun- 
termanded and granted to another, yet the Gift 
or Sale is good, unleſs it be avoided for Covin by 
Stat. 13 Eliz. And if the Adminiſtrator doth 
waſte the Goods, and afterwards Adminiftration 
is granted to another, yet any Creditor ſhall 
charge him in Debt. And if he plead the Admt 
- niſtration committed to another, the other may 
reply, That before the ſecond Adminiſtration 
committed he had waſted the Goods, Sc, G 
6 Rep. 18, 19, Packman's Caſe. © 
There is a great Difference between an Adm! 
niſtration that was once lawful, and an Adminiſtra- 
tion that was never lawful. Vide Thid. There 
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50. There is a Difference between a Sentence decla- 
be ratory, by which Letters of Adminiſtration are de- 
did clared to be void; and a Sentence of Repeal, 
De. which allows them to be good till repealed. Co. 
ra- I Rep. 143. Dr. Drur ies Cale. 55 
to Eccleſiaſtical Courts, or other Perſon, to take 
of but 1 5. for the Seal, Writing or Suing forth Ad- 
vill WM miniſtration to any Seaman dying in Pay of the 
in Navy, unleſs he hath Goods of the Value of 20 1, 


Or- upon Pain to forfeit IO J. Stat. 9 S 10 V. 3 cap. 41. Bo 


ent /b. Abridg. Stores 9 
ne- A Term granted to the Uſe of a Feme Sole, 


the W ſhe dies, her Adminiſtrator and not her Huſband 


ited ſhall have it. Co. 4. Inf. 87. 


aſes There be divers Kinds of Inteſtates; one that 
Ec. makes no Will at all, another that maketh a Will 
ſuch WM and Executorsz and they refuſe, in this Caſe he 
toes dyeth quaſi Inteſtatus, and juſtly did the Law in 


ſumed, That he who had the Care of his Soul in 
his Life time, would, after his Death, have Care 
of his temporal Goods to ſee them well diſpoſed of. 


Is of Bl Co 2 Inft. 3977. Cert 128, 

oun- Ordinarius in Law, in the common Senſe, ſig- 

Gift Wl nifieth a Biſhop, or he or they that have Ordina- 

n by Wl ry juriſdiction; and is derived ab Ordine, to put 

doth BW him in Mind of his Duty and Place. | 
(tion If the Ordinary take Goods of the Inteſtate 
ſhall I and die, yet his Executors or Adminiſtrators ſhall 

dm: be charged in an Action of Debt. Vide Co. 2 Inſt. 
may 397, 398. a 2 þ . | 1 

3100 The Probate of every Biſhop's Teſtament, or 

, CW granting Adminiſtration of his Goods, doth be- 

bog to the Archbiſhop, although he hath no 

dm BY Goods but within his _ Dioceſe. What "om 


this Caſe appoint the Ordinary; for the Law pre- 
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for Probate of Teſtaments and Adminiſtrations, 
Vide Co. 4 Inſt. 335, | z | 
If Ordinary Inferior grant Adminiſtration whilſt 
the Prerogative Adminiſtration granted by the 
Archbiſhop is in Force, it is void : For the two Ad. 
miniſtrators cannot ſtand together. Co. 8 Rep. 135. 
Sir Fobn Nedbam's Caſe. Ee | 
The Ordinary hath not Power to give Author: 
rity to another to ſell the Deceaſed's Goods, be. 
cauſe he himſelf hath but an Authority ; and the 
Kat. Weſt. 2. cap. 10. Bona deveniunt ad mam Or. 
dinarii diſponenda, that is, for the Good of the De. 
eg CE To 
There are three Kinds of Executors: The firſt 
appointed by Law, and therefore called lawful, 
as the Biſhop or Ordinary. The ſecond appoint- 
ed by the Teſtator, and therefore called Teſta- 
mentary ; and the third appointed by the Biſhop 
or Ordinary, and is called dative, as an'Admint- 
ſtrator. go | 
The Ordinary fhall not have Action of Trel. 
paſs for carrying away Goods before he hath actu- 
al Poſſeſſion of them, (as Executors or Admi- 
niſtrators may have,) but before Poſſeſſion the 
Ordinary may ſue for them in the Spiritual Court; 
and the Ordinary ſhall not have Action of Debt 
as Ordinary. Vide Plus Co. 8. Rep, Sir Fobn Ned- 
bam's Caſe. OB | 155 
Where a Man as general Receiver retained one 
in the Service of his Maſter, taking for his Sals- 
ry 101, per Annum by Deed: In this Caſe, al- 
facts the Maſter might wage his Lzy, yet the 
Receiver who was made Adminiſtrator was charg- 
ed in Debt for the Salary, for that he was privy 
to the Retainer by his Teſtimony by * 


-_ Adminiſtrators. 


of an Account, for which Action lieth not a- 
gainſt an Adminiſtrator, 46 E 3. Dyer 124 to 


145. 1 e ; . | 
the An Adminiſtrator De Bonis non may ſue out Scire 
Ad. Facias, and take Execution upon a Judgment had 
35. in Name of an Executor or Adminiſtrator. Stat. 


29 Car. 2. 22 & 23 Car. 2. Abridgment of Sta- 


or. I nter 1 „ 4 
be- The Cuſtom of London, that a Contract ſhall 
R bind the Adminiſtrators as well as an Obligation, 


is good, although contrary to Common Law, Co. 
5 Kep. 83.'Snelly's Caſe. ; 


Where divers are made Adminiſtrators, they 


rſt have but one Joint Intereſt, and therefore one of 
ful, WH them cannot diſcharge a Debt by himſelf in Pre- 
int: judice of the others, as one Executor may do, as 
it is ſhewed in the ninth Chapter of Hern; but in 
K ſuch Caſe all the Adminiſtrators muſt join. Hern“ 


Law Conveyances, pag. 88. Fa | 
If Adminiſtration be unduly granted by the Or- 
dinary of an inferior Dioceſe, the Party grieved 


but he muſt appeal to the Metropolitan or Arch- 
biſhop of the Province, from thence to the Court 
of Delegates z for the Stat. of 21 Hen. 8. doth 


mitted to the next of Blood, or elſe the Admini- 
ſtration to be void; but that it ſhall be granted 


izance of the Caſe from the Eccleſiaſtical 


otherwiſe it is where the thing remains in Nature 


cannot have a Prohibition at the Common Law, 


not ſay, That the Adminiſtration ſhall be com- 
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on ſuch a Pain, and ſo it doth not take away the 


i" judge. Meriton's Touchflone of Wills and Teftaments, 
ivy If one die Inteſtate, and the Ordinary grants 


Adminiſtration to a Stranger, and the next of 
Kin ſues a Citation out of the Spiritual Court to 
„% have 
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- Delays, it ſtands on Continuance for five Years, 


Adminiſtrators. 
have the Adminiſtration revoked; and pending the 
Suit the Adminiſtrator ſells the Goods to defeat 
the next of Kin, and then the Letters of Admi. 
niſtration granted to the Stranger are revoked, 
and made null by Sentence; yet in this Caſe 
the Sale by the firſt Adminiſtrator is good. But 
if the next of Kin had appealed to have the Ad- 
miniſtration revoked, and pending the Appeal the 
firſt Adminiſtrator ſells his Goods; then, in ſuch 
Caſe, the S:ile is void. And fo note the Diffe. 
rence between a Suit by Citation to revoke a for- 
mer Adminiſtration, and an Appeal; for an Ap- 
peal doth ſuſpend the former Sentence. 37 Eliz, 


B. R. Packman's Caſe. Co. 6. fo. 28. 
If the Ordinary knowing that there is a Teſta- 


ment, and an Executor named therein, will not- 
withſtanding grant Adminiſtration of the De. 
ceaſed's Goods, not having firſt called the Exe- 
cutor before him to prove the Will, or to retuſc 


or accept the Executorſhip; then, in ſuch Caſe, 


when the Fxecutor ſhall prove the Will, he ma 
ſue the Adminiſtrator in an Action of Treſpal, 
notwithſtanding the Adminiſtration granted by the 
Ordinary. Swinb. part 6. Sed. 2. 
If an Executor in an Aion brought by him 
rerovereth, and afterwards dyeth Inteſtate, and 
then Adminiſtration of the Goods of the firſt 
Teſtator is committed to F. S. in this Caſe J. 
before the Stat. 17 Car, 2. could not ſue out Exe- 
cvtion upon ſuch Recovery, but was to begin 4 


new; becauſe he comes in paramount to the Exe. 


cutor, and claims immediately from the firſt Te- 
ſtator. But ſee now the late Act made at Oxford, 
17 Car. 2. for avoiding of unneceſſary Suits and 


and 


2 0 , ©» or ma, „ wy wi. BY) had 


tot 
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and from thence to the End of the next Seſſion of 


Parliament, &c. Co. 5 Rep. 9. Brudenel's Caſe. 
An Adminiſtration is not liable to an Action 
for a Debt upon a Contract of the Inteſtate's, 
Mich. 30, 31. El. B. R. Hughſons and Webb's Caſe. 
Cro. 1 part. 3 


But if the Adminiſtrator aſter the Inteſtate's 


Death promiſe to pay ſuch a Debt, if there be 
a Conſideration to ground the Action, it is bind- 
ing. As thus: The Huſband was indebted to a- 
nother upon a Contra& for Beer, and died In- 
teſtate; the Wife took Adminiſtration, and after- 


wards aſſumed upon herſelf to the Creditor, - 


that if he would deliver fix Barrels of Beer, 


ſhe would not only pay for them, but her Huſ- 


band's Debt alſo. In this Caſe it was adjudged, 
That Judgment ſhould be entred de bouis propriis 
generally, for it became a Charge by her own Act, 
and by her Promiſe 'as Adminiſtratrix ſhe hath 
made it her own Debt. Trin. 37 Elix. B. R. in M bes- 
lers and Collier's Caſe, Cro. 1 part Rep. 


An Adminiſtrator may bring an Action of | 


Treſpaſs, or Trover and Converſion, for Goods 
taker, away before he obtained the Adminiſtra- 
tion; for the Letters of Adminiſtration ſhall re- 


late to the Time of the Inteſtate's Death, and not 


to the Time of granting them, M. 1652. B. R. Longe 

nd 8 „„ 
Note, That the Ordinary may call the Admini- 

ſtrator to account, but he cannot force him to 


make Diſpoſition of the Surpluſage of the Inte- 
ſtate's Goods after Debts paid, by the true Mean- 


ing of the 21 H.8, c. 5. But what remains ſhall 
go to the Adminiſtrator, in/Caſe there be any 
more Debts to pay, which as yet are not come to 
bis Knowledge; and if N will meddle 
ONE "  ÞYg >. Srreiothy 
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Adminiſtrato!s., 
to cauſe a Diſpoſition to he made, a Prohibition ba 
will be granted againſt him, if the Adminiſtra. by 

tor requeſt it. . 6, Car. 1. B. R. Levaus Caſe, Wc 
| Cro. 3 part. - 1 3 on 
An Adminiſtrator accounted before the Or. Wt 
| dinary, and proved Payment by one Witneſs; and an 
| becauſe the Ordinary would not allow of Prof | 
| by one Witneſs, but did excommunicate the Par. Wan 
ty for Want of Proof, a Prohibition was there. or 
upon granted; and the Book ſays there, That the to 
Juriſdiction of the Spiritual Court is not taken WM fic 
away by the Prohibition, but their Proceedings bor 
only. P 2 Car. 1. B. R. Bellamy and Alden's Caſe, Wn 
es Rap fol. 109. oO | 
Note, hat a Man may die partly Teſtate, and 
partly Inteſtate, by the Laws of this Realm, 
though jt is contrary to the Civil Law; and this 


he may do not only in reſpect of Time, but alſo 
in reſpect of Goods and Place: For if a Man dea 
have Goods in divers Dioceſes, he may make Ap. 
Executors of his Goods in one Dioceſe, and die {Waſte 
Inteſtate as touching his Goods in another Dio Mett 
ceſe; or if a Man make one Executor particular: Ml fift: 
ly of a certain Portion of his Goods, the Execu- biſt 
tor is only ſo far chargeable with the Payment d is c 
the Debts and Legacies, of the Teſtator, as the WW vas 
Portion of the Goods to him allotted do extend rea! 
unto ; and as touching the Reſidue of the Teſt» i. 
tor's Goods, if there be not another Executor ap Þ 
pointed, then for ſuch Goods he is ſaid to die In- tber 
teſtate. and Adminiſtration may be taken of them. Cou 
Bro. Execut. num. 2. & 154. P. N. B. num 26. Com 
eod. Tit. Plo. Go. in Fer and Griesbys Caſe, Spin. deal 
part 4 Kst. 18. num. 4. 8 * OE OY for | 
here an Appeal is made, and the firſt Admi- then 
piſtration is confirmed, then the Uſe is to ſend i call 


hc 
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back the Cauſe to the Court from whence it came 


by Appeal; but when the firſt Sentence is rever- 


{4, then the firſt Court is ouſted of its Iuriſdicti- 
on, and the Court which reverſes it ſhall commit 
the Adminiſtration de novo. P. 1 Car. 1. B. R. Reeve 


and Denny's Caſe, Latch 85. [| 


appeals in Caſes Teſtamentary, Matrimony 


and Iithes, muſt be ſued from the Archdeacon 
or Official (if the Matter be there commenced) 


to the Biſhop of the Dioceſe, and from the Bi- 
ſhop, Dioceſan or his Commiſſary, in ſuch Caſe | 


(or when the Matter 1s there commenced) with- 


in fifteen Days after Sentence given, to the Arch- 


biſhop of the Province, and no farther ; but there 
to be definitively adjudged. See Num. 368. 29 H. 
8. c. 12. Wing. Abr. Stat. Tit. Appeals to Rome, 
run. 5. Co. 4. Inſt. fol. 339. | Es 
When the Cauſe is commenced before the Arch» 
deacon or Commiſſary of the Archbiſhop, the 
Appeal may be made (within fifteen Days 


after Sentence given) to the Court of Audience 


ef the ſaid Archbiſhop, and from thence within 
fifteen Days after Sentence there, to the Arch- 


is commenced before the Archbiſhop himſelf, it 
was to be determined there without farther Ap- 
peal, by the Stat. 24 H. 8. c. 12. Ving. Abr. Stat. 
Tit. Appeals to Rome, mum. 6. 

But ſee the Stat. 25 H. 8. where it is added fur- 
ther, That Appeals ſhall be from the Archbiſhop's 
Courts to the King in his Chancery, where a 
Commiſſion ſhall be awarded under the Great 
deal to certain Perſons to be named by the King, 


thence no further; and theſe Commiſſioners are 


bilhop himſelf, and no farther. When the Cauſe 


for the Determination of the Appeals, and from 


called Delegates, becauſe they are delegated od * 


mm 
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„ .: „ 
When the Cauſe or Suit concerns the King, the 


doth now of Right belong to t 


4 Iſt. 341. i 
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the King's Commiſſion, Co. 4 Toft. fo. 339, 340, 


< 


Party grieved may, within fifteen Days after Sen- 
tence given, appeal from any of the ſaid Courts 
Eccleſiaſtical to the Higher Convocation-houſe of 


that Province, and no further; and there to be 
| dune determined. 24 H. 8. c. 12. Co. 4 Inf. fo. 
323, Se. 1 | 


Appeals from Places exempt, which were he- 
fore to the See of Rome, ſhall be into the Chance 
wt ſupra, and not to the Archbiſhop ; and ſhall 
be determined by the Delegates. 25 H. 8. c. 19. 


Co. 4 Inft. fo. 340. 


But note, That where it is ſaid in the Caſe 
aforeſaid, upon the Stat. 24 & 25 H. 8. that the 
Sentence ſhould be definitive upon certain Ap- 
peals therein mentioned ; yet notwithſtanding, the 
King, as Supreme Head, upon Complaint to him 
made, may grant a Commiſſion of Review, for 
ſo the Pope uſed to do as Supreme Head ; and 
the ſame Power which the * had formerly, 

e Crown, and is 
annexed thereunto, by the 26 H. 8. c. 1. and 
1 Fliz. c. 1. And fo it was reſolvd, Tr. 39 Eli. 
B. R. where the Caſe was, That Sentence being 


in an Ecclefiaſtical Court in the Country, the Par 


grieved appealed to the Archbiſhop, where the fir 

Sentence was affirmed ; from thence he appealed 
to the Delegates, before whom both the former Sen- 
tences were repealed, and made void by defi 


nitive Sentence; and thereupon the Queen, as 


Supreme Head, granted a Commiſhon of Review 
ad revidendum the Sentence of the Delegates. (a 


If 


- - Adminiſtrators. 
40, If the Teſtator make 4. B. Executor. after the 
Expiration of five Years after his Death, or he 
the Wl doth make A. B. Executor for and during five 


en- Years after his Death; this Aſſignation is law- 


irts ful, and the Ordinary may commit the Admini- 
of gration of the Deceaſed's Goods in the mean 
be Time to the next of Kin; during-which Time the 
fo. Ad of the Adminiſtrator is good, and cannot be 


avoided by the Executor afterwards and the Or- 
dinary. may alſo commit the Adminiſtration of. 


the Deceaſed's Goods unadminiſtered by the Exe- 
cutor after the Expiration of the Time of the Exe- 
cutorſhip, where A. B. is appointed Executor but 
for a Time. Swinb. Part 4. Set. 179, 

One of the Half-blood is in as equal Degree of 


the Kindred to have the Letters of Adminiſtration 
Ap committed to him, as one of the Whole-blood is. 
- Style's Rep. fo. 74, 75. Hill and Bride's Caſe, fo. 
In 102. 0 5 

for Perſonating Relations, Ic. of Seamen, and taking 
and Letters of Adminiſtration, or forged Letters of 
ly, Attorney, &c. for Receipt of their Wages, incurs a 
] 13 Wl Forfeiture of 200 l. beſides other Penalties. Stat. 
and & 10 V. 3. cap. 41. ol 


No more than 15s. to be paid for the Seal of 


ing Wl ſuing forth the Adminiſtration to a Seaman, if 
34 Chattels not worth 201. under Penalty of 20 l. 
fir Ibid. 1 „ ? 
aled If the Ordinary take any Reward or Fee for 
Sen. preferring of any one Perſon before another to the 
lefi- Adminiſtration, it is Bribery, and puniſhable with 
„ 2% a Fine and Impriſonment at the King's Pleaſure, 
ie and frequently Loſs of their Place. Co. 3 Inf. 148. 
Go, A Truſt for raiſing Money for a Feme Sole, if 


ſhe marry with the Conſent of the Truſtees; and 
i not, then to ſuch Perſons as the Truſtees ſhall 


name; : 
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name; and for Want of ſuch Nomination, then 
to themſelves: Decreed in Chancery, to enure to 


the Adminiſtrator of the Feme Sole. Caſes in Chay. 
cery, 58. Fleming againſt Walgrave. LE 


Who the Ordinary thall appoint Adminiſtrator, 
who ſhall have the Benefit, and be accountable a 
Executors, and take Bond for Performance, and 


order Diſtribution. Vide le Stat. 23 Car. 2. 10. 


That AG ſhall not extend to the Eſtates of 
Feme Coverts that die Inteſtate, but that their 
Huſbands may have Adminiſtration of their per. 
ſonal Eſtates. Vide le Stat, 29 Car. 2. 3. 


No Adminiſtrator ſhall be cited to render an 
Account of the Perſonal Eſtate of the Inteſtate 


otherwiſe than by an Inventory thereof, unleſz at 
the Inſtance of ſome Perſon in Behalf of a Minor, 


or having a Demand out of ſuch Eſtate as a Cre- 


ditor or next of Kin. Vide Stat. 1 Fac. 2.17, 


If after the Death of the Father any of his 
Children die Inteſtate without Wife or Children, 
in the Life-time of the Mother, every Brother 
and Siſter, and their Repreſentatives, ſhall have 
equal Share with her. Ibid. CORN 

No Popiſh Recuſant Convict ſhall be Executor, 
Adminiſtrator or Guardian, but the next of Kin 


Nall have it. Stat. 3 Fac. 1. 5. Wing. Abridg. Ti. 


Crown 41. 
If a Man die Inteſta te, and a Stranger taketh 


the Goods, the Ordinary ſhall not have an AQion 


of Treſpaſs for taking them, unleſs he had taken 
them into his Poſſeſſion. But the Executor or 


Adminiſtrator before Seiſure may have an Action 


of Treſpaſs. i 


The Ordinary cannot have an Action of Debt, 
Covenant, or any other Action which belongeth 
to the Inteſtate, but thoſe to whom the Ordinary 


com: 


. — 
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commits Adminiſtration may have all theſe 
Actions, by Stat. 31 E. 3. 


If the Ordinary take Goods of a 2 
out of his Dioceſs, he ſhall not be charged as Or- 


dinary by the Act, Veſtm. 2. cap. 19. becauſe he 
taketh them in his own Wrong. ted ann 

The Ordinary hath like Intereſt in Goods and 
Chattels of the Inteſtate, as the Adminiſtrator to 


whom Adminiſtration is committed durante mi- 
| ore tate Executoris, ad opus, commodum CG utilita- 


tem ipfius Executoris; & non aliter ſeu alio modo. 

By Stat. 23 Car. 2. all Ordinaries as well as 
Judges of the Prerogative Courts of Canterbury and 
Jork, as other Ordinaries and Eccleſiaſtical Judges, 
having Power to commit Adminiſtration of 
Goods of Perſons dying Inteſtate, may take ſuffi- 
cient Bonds of the Perſon or Perſons to whom 


able Sureties, Reſpe& being had to the Value of 
the Eſtate, in the Name of the Ordinary, with 
Condition, according to the Form in the Statute. 
And the Ordinaries/ may call ſach Adminiſtrator 
to Account, and make juſt and equal Diſtribu- 


Funerals, and juſt Expences of every Sort firſt 
allowed and deducted) amongſt the Wife and 


otherwiſe to the next of Kindred in equa Degree, 
Jue, according to the Laws in ſuch Caſes, and 
Rules and Limitations in the Act ſet down; and 


to compel the Adminiſtrators to obſerve and pay 
the ſame by due Courſe of the Eccleſiaſtical Laws; 


Adminiſtration is committed, with two or more 


tion of what remaineth clear (after Debts paid, 


Children, and Childrens Children, if any be; or 
or legally repreſenting their Stocks, pro ſui cuique 


laving to every one their Right of Appeal. But 

no Adminiſtrator , ſhall be cited to render an 

Account otherwiſe than by Inventory, unleſs 8 
e b the 
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Sc. Stat. 29 Car, 2. Cap. 3. Cuſtoms of Lon 


ſcent, or otherwiſe. 


ſentatives, then one Moiety of the Eſtate to the 
Wife, the Reſidue equally to every of the nextd 


if no Child, then to the next of Kindred in equi 


- cient Sureties in the ſaid Courts, that if any Deb 


/ _.___"Mdiniffratow. 
the Inſtance of the next of Kin or Creditor, 


and Province of Tork, &c. are ſaved. 11 
Provided, This Act ſhall not prejudice the Cy. 
ſtoms in London, or Province of Tork, or other 
Places having peculiar received Cuſtoms,  . 2 
The Surpluſage of ſuch Eſtates to be diſtributed 


as followeth ; viz. one third Part to the Wife of Ml F. 


the Inteſtate, and all the Reſidue by equal Portions be 


amongſt his Children, or ſuch Perſons as legally Wil E- 


repreſent ſuch Children (if any be then dead) 


other than ſuch Child or Children (not being Heu i 4c 


at Law) who ſhall have an Eſtate by Settlement WM toc 
of the Inteſtate; or be advanced by the Inteſtate WI De 
by Portion or Portions equal to the Share, ſhall be 50! 
allotted to the others by ſuch Diſtribution; in De 


Which Caſe the Portion is to be made equal to the mi 


reſt. But the Heir at Law ſhall have equal Par, iſ Ca 
notwithſtanding any Land he ſhall have by De me 


If there be no Children, nor legal Repre 


Kindred in equal Degree, and thoſe who legally 
repreſent them. EVE, 

No Repreſentatives to be admitted among Col 
laterals after Brothers and Siſters Children: If ther 
be no Witt, then all amongſt the Children; and 


Degree, and ſuch who legally repreſent them. 
No Diſtribution to be till a Year after tht 
Death of the Inteſtate; and ſuch to whom any 
Share ſhall be allotted, ſhall give Bond, with ſuf 


be afterwards diſcovered, or made, then to 
proportionably towards Payment of them. 


F 


adminiſtratow, oo 
In all Caſes where: the Ordinary hath uſed” to 
grant Adminiſtration cum Teſtamento annexo, he 
may do ſo ſtill, and the Teſtator's Will therein 
to be performed, notwithſtanding the Alt, 
This Act was afterwards continued. Vide le Stat. 
22 Gare 4 
"Bui this Act doth not extend to the Eſtates of 
Feme Coverts that die Inteſtate, and their Huſ- 
bands may have Adminiſtration of their Perſonal 
Eſtates. Vide Stat. 29 Car. 2. Cap. 3. 
The Huſband died Inteſtate, his Wife had the 
Adminiſtration committed to her alone, and after 
took another Huſband, and they recovered in 
Debt as Adminiſtrators ; during which Suit the 
Son of the Inteſtate, by Covin between the 
Debtor and him, obtained other Letters of Ad- 
miniſtration to the Wife and himſelf jointly. No 
Cauſe of Revocation or Adnullation of the for- 
mer Letters in certain are ſet forth in the ſecond 
Letters, and after Judgment the Son by Covin to 
defeat the Execution releaſed to the Debtor all 
Demands and Executions, and afterwards the 
Husband and Wife ſue Execution, and the Deb- 


* 


Adminiſtrators,  _ 
One Daniel, late Citizen and Goldſmith of 
London, among divers Goods and Chattels which 
he had as well in Ireland as in England, had an 
Obligation of 80 Il. made in Ireland by one Lucre a 
Merchant of Waterford in Ireland. Daniel died In. 
teſtate in England, and his Son obtained Letters of 
Adminiſtration from the Archbiſhop of Dublin, of 
all the Goods and Chattels of his Father within 
that Province, and afterwards he made a Releaſe 
of the ſaid Debt, and Action thereupon, to the 
ſaid Lucre; and afterwards the Widow of Daniel 
obtained from the Archbiſhop of Canterbmy other 
Letters of Adminiſtration of all the Goods, Chat. 
tels and Credits within his Province, and hap: 
pened to get the Obligation; and upon that, as 
Adminiſtratrix, ſhe ſued Lucre in Dublin, ſuppoſing 
the Obligation to be made there, viz. In Paroch 
beate Marie de Arcubus in Warda de Cheape; and 
this Releaſe was pleader in Bar, and the Truth was 
it dicitur, that the Obligation was made in London, 
and remained there ever after. And alſo the 


Obligee died at Dunſtable in Com Bedford, and | 


_ thereupan, notwithſtanding the ſaid Adminiſtration 
and Releaſe in Ireland, the ſaid Lucre the Defen- 
dant ought to anſwer to the ſaid Action as above 
brought in London per Opinionem Curie. And Iſſue 
was taken if the Obligation was made and remain- 
ed in London at the Time of the Debt, or in I- 
land; but the Iſſue by, the Folly of the Pleader 
was joined, if the Obligation was made in London, 
vix. In Paroch' beats Maria de Arcubus in Ward 
de Cheape. and the Truth was, that it was in Puroch 
Sancti Fofteri in Warda de Farindon infra, and not 
In Paroch & Wards predi#, and ſo found by the 
Jury, Et ideo non habuit judicium. Dyer 305. Pl. 58. 
Where the Executor dieth before the Probate 
of the Will, his Executor ought not to take y 
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him the Execution of the firſt Teſtament, but the 
Adminiſtration of the Goods of the firſt Teſtator 
with the Teftament annexed is to be committed 
to the Executor of the Executor if the Reſidue 
of the Goods of the firſt” Teſtator (the Legacies 


being paid) were bequeathed by his Laſt Will to 
the firſt Executor, or to ſuch other Perſon or 
Perſons to Whom the ſaid Reſidue was bequeathed, 
or elſe to the next of Blood to the firſt Teſtator 
demanding the ſame, and this (Ex relatione Docto- 


ris Drury, Fudicts Curia ha, rn Cantuarien') is 
a 


the Uſe and Cuſtom of the ſaid Court, and agree- 
able to Law; to which the Court gave Credit, 

Although the Executors are not named in an 
Obligation, yet the Law will charge them, for 
that they repreſent the Eſtate of the Teſtator : So 
the Law is the ſame of Adminiſtrators, but the 


Heir ſhall not at any Time be charged without ex- 


preſs mention of the Heir. Dyer 30. Pl. 142. 


Adminiſtrator ſells a Term; ſome Years after an 


Executor appears, and made Oath in the Arch- 
biſhop's Court, that he never heard of the Teſta- 
tors Will, and renounceth, and the Sale of the 


Term was adjudged void; for the granting of 


Adminiſtration by the Ordinary is void where 
there is an Executor named. But this may be 
inconvenient; for then it cannot be ſafe to Purchaſe 
under an Adminiſtrator, 2 Mod. Kep. 146. Abraham 
aainſt Cumming bam. 1 5 3 
The Archbiſhop ſhall grant Adminiſtration of 


the Goods of one dying Inteſtate beyond Sea. 


Rolle 90 1. 


Adminiſtration granted by a Commiſſary being 
a Batchelor at Law, and not a Doctor of Law, 
8 good notwithſtanding the Statute of 37 H. 17. 
8 Ce | which 


— 
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Sentence. Cro. El. 3 15. 


adminiſtratoꝛs. 53 1 5 | 


Which is in the Affirmative, that Doctors of the 
Civil Law may be Commiſſaries though they are 
married; but is not in the Negative, that no other 


be Commiſſaries: And if a Batchelor could not be 
Commuſlary, yet Acts done by him as Commiſſa- 
ry are good till avoided by Sentence : And the 
Court held, that if Letters of Adminiſtration be 
granted to one, and after granted to another, by 
this the firſt are not avoided, except by Judicial 

If an Appeal be to Judges Delegates to repeal 
the Probate of a Will in an inferior Dioceſe, they 
may examine the Appeal, and repeal the Sentence 


for the Will, and adjudge the Party died Inteſtate; but 


cannot grant Adminiſtration to whom it belongs, 
but that muſt be done by the King. Bulftr. 2. 3, 4. 
This is intended where there was a former Appeal 
to the Archbiſhop ; ſo if after ſuch Appeal to the 
Delegates, there had been a further Appeal 
to the King in the Court of Chancery, by the 
Statute of 25 H. 2. c. 19. and the Will had there- 
upon been alſo diſproved, the Adminiſtration is 
to be granted of the Inteſtate's Goods by the King. 


Mich. 24 Eliz. in Banco. Godbolt. 


Brown made his Will in Writing, and conſtitu- 


ted D. and three others his Executors in Truſt 


for M. B. an Infant, and died; Adminiſtration 
with the Will annex'd was granted to D. one of thoſs 
Executors ; D. by his Will makes the Plaintiff his 
Executor and dies, and Adminiftration with 
Brown's Will annex d is granted to Mum the De- 
fendant during the Minority of the ſaid M. B. and 
to the Uſe of M. B. and Munn puts in a Caveat 


againſt the Plaintiff's proving the Will of D. until 


Muny by Force of a Commiſhon ranted to him 
had appraiſed the Goods of D. and had inſpected 


all 


Anuminiſtratoꝛs. 
zu his Books, Papers and Writings; the Plaintiff 


appealed to the Delegates, where Munn put in 
his Allegations ; and all this Matter being ſuggeſt- 


ed and read in B. R. a Mandamis was prayed and 


granted to compel the Judge of the Prerogative 


Court, that the Plaintiff might prove the Will of 


D. Raymond, 236, 237. See FE. N. B. 200. That 
2 Writ lies to compel the Mayor of Oxford, or 


any Ordinary, to prove a Will. 

Adminiſtrator of F. S. brought Debt upon a 
Bond, and Obtained Judgment, and afterwards 
the Adminiſtration is revoked, yet the Plaintiff 
proceeded and took the Defendant in Execution: 
By Motion. the Defendant was diſcharged, and 
the Execution was void; for when the Ground 
of his Suit is overthrown, viz. his Commiſhon, 
he hath no Authority to proceed further, and the 
Execution iſſued without Warrant. 1 Brownl. 91. 
Barnbuſt and Telverton. Telv. 82. 1 

Adminiſtrator releaſeth all Actions, aſterwards 
the Adminiſtration was revoked and declared void 
by Sentence 3 the Releaſe 18 void. Throc kmorton : 
„„ Te © „ 

Adminiſtrator during the Minority of an Exe- 
cutor ſhall be named Adminiſtrator of the Goods 
of T. C. during the Minority of the Executor of 


the ſaid T. C. late Executor of E. C. and ſhall 


not be named Adminiſtrator of the Goods of 
EC. not adminiſtred by T. C. But had the In- 
fant been Defendant he ſhould have been named; 
but Executor of the Executor for the reſt follows, 
but the committing of Adminiſtration 1s of both, 
Hobart 246. Morton's Caſe. ne Wn be OR 
An Action was brought againſt the Defendant. 
% Adminiſtrator during the Minority of F.S. ö 
ad the Plaintiff ſhews in his Count, That the 
| > Eu ſaid 
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| ſaid F. S. at the Time of the Writ was, and yet is 
under the Age of 21 Years, and Verdict pro One, 
But Judgment was arreſted, for the Declaration 
was inſufficient, becauſe the Adminiſtration cea. 
ſeth at 17. So that he may be 18, 19, or 20 
| Years of Ape, and yet the Adminiſtration ceaſeth, 
and ſo doth the Action againſt ſuch Adminiſtra- 
tor, according to the Reſolution in Pigot's Caſe 
2 Brownl. 247, 248. Brownbead and Spencer. 
Lake declared as Adminiſtrator of NM. during 
the Minority of the Executor of NM. (with the Will 
annex'd) and brought Debt upon a Bond made 
by the Defendant to N. but did not ſhew in the 
Declaration expreſly, that ſuch Adminiſtration 
was committed to the Plaintiff, and he brought 
in Court Literas Teftamentarias, not ſaying, Lite 
ras Adminiſtratorias. After Verdict Judgment was 
given for the Defendant, becauſe the Plaintiff had 
not well entitled himſelf to this Action; and it 
was reſolved, That this was not aided by any 
Statute of Jeofails, though after Verdict. Jones 
193. 3 . 
In Debt on a Bond againſt 7. and his Wife as 
Adminiſtratrix, the Defendant pleads Payment by 
the Wife after the Inteſtate's Death, and on that 
Iſſue found pro Quer. Judgment was, uod rec 
peret Debitum againſt them, De bonis Teflatoris & 
J non, Cc. the Damages De bonis proprits. Fer 
Curiam. The Judgment is well given. 1. Although 
the Plea be falſe, yet he is altogether a Stranger 
to the Teſtator, and therefore the Judgment 
be only De bonts Teftatoris, and not ſo where he 
pleads fully adminiſtred, which is falſe in his own 
Conuſance. 2. Although the Wife hath not any 
| Goods during the Coverture, yet becauſe the 
Huſband is only charged in reſpe& of the WR 
. = | | an 


Adminiſtratozss. 
and ſhe might have Goods if ſhe ſurvived, and 
Execution might be taken againſt her, the Judg- 


ment is good. Gro. Fac. 191. Fobns and Adams. 


A Prohibition was prayed to the Admiralty 
(among other Reaſons) becauſe a Suit was brought 
there by the Huſband as Adminiſtrator of his late 
Wife, who died Inteſtate, who was Executrix of 
J. S. her firſt Huſband, upon a Stipulation of 
200 |. Penalty made to 7 S. whereas that Suit 
ſhould be by the Adminiftrator of the Goods of 
J. S. not adminiſtred by his late Executrix; and 
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the Proceedings in the Admiralty were ſtayed 


by the Conſent of the Executrix's ſecond Huſ- 
w_ who was Plaintiff in the Admiralty. Har- 
res 473. Pt | | 

I Will that “. ſhall be my Adminiſtrator, or 
have Adminiſtration of my Goods with N. my 
Executor: By this . and NM. are joint Execu - 
tors. 21 K 6.6: | 

A. is cited to prove the Will, and does not 
come in, and Adminiſtration is granted to NM of 
B. if after A. proves the Will, the Adminiſtration 
granted to N. immediately ceaſeth ; but all law- 


ful Acts done by NM. before ſuch Probate bind 4. 
and yet if Adminiſtration had been granted to V. 


without citing the Executor to prove the Will, or 
before the Time given to 4. to prove it, then no 
Act of ſuch Adminiſtrator would bind the Execu- 
tor. 3 H. J. 14. 9 N ls 

Sir J. H. was poſſeſs d of divers Leaſes, and had 


Iſſue V. and J. his Sons, and makes . his Exe. 


cutor, and dies, and his Will runs thus: All the re- 
fidue of my Goods, Debts and Legacies being paid, I 
give to my Executor. V. marries, proves the Will, 


and makes Election to have a Tenement Parcel of 
the Demeſnes as Legatee, and dies Inteſtate before 
£ e 


.  __ Adminiſtrators. 
Diebts paid; the Wife of V. ſhall have the Admi. 
niſtration, and not J. the Son. So if Executor 
die before Probate, his Executor may not take up 
on him the Execution of the firſt Teſtament, but 
Adminiſtratiun ought to be delivered to him to 
whom the Goods are bequeathed; otherwiſe to 
the next of Blood. 2 Koll. Rep. 158. Hinſon and 

- Buttox, er z. nn; 8 
. Andita Querela, an Adminiſtrator recovers Da. 
mages in an Action of Trover and Converſion for 
Goods of the Inteſtate taken out of the. Poſlefſion 
of the Adminiftrator himſelf ; then his Admin; 
ſtration is revoked : and the Queſtion was, Whe⸗ 
ther he -ſhall have Execution of the Judgment 
notwithſtanding the Revocation of his Admini 
ſtration? Saunders, I conceive he cannot, for the 
Adminiſtration being revoked, his Authority i 
gone. Dr. Drurie's Caſe in the 8th Rep. is plain, BW at 
and there is a Precedent in the new Book of Entris Wl p 
89. Barrel, I conceive he may take out Execu Wl 4 
tion; he lays the Converſion in his own Time, Wl E. 
and he might in this Caſe have declared in his «1 
. own Name, and he cited and urged the Reaſon of WM }, 
Packman's Caſe, 6 Rep. and 1 Cro. Kelyge, He by 
might bring the Action in his own Name, but the 
Goods ſhall be Aſſets. If Goods come to the 
Poſſeilion of an Adminiſtrator, and his Admini: 
ſtration be repealed, he ſhall be charged as Ele 
eutor of his own Wrong: Now in this Caſe the 
Adminiſtration being repealed, ſhall he ſue Exe 
cution, to ſubje& himſelf to an Action when 
done? Twiſden, I think it hath been ruled that 
he cannot take out Execution, becauſe his Title 1 
taken away- Judgment per Cur” verſus Defendenten. 
Mod. Rep 62. Tm ner and Davies. | 
It hath been ſaid, That Executors could not 
wave a Terin, (though if they could they ought 
| t0 
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mi to plead it Specially) for it is naturally in them, 


tor WW and prima facie. is intended to be of more Value 
vp. than the Rent; if it ſhould fall out to be other- 
but wiſe, the Executors ſhall not be liable De bois 
to WF proprizs, but muſt aid themſelves by ſpecial Plead- 
: to ing. Mod. Rep. 16. Anonymis 
and BN The Plaintiff had Judgment in Debt againſt 
John Brooks the Inteſtate, and took out a Fieri 
Da: Facias, bearing Date the laſt Day of Trin. Term, 


for WM de bon & Catallis of Fohn Brooks, before the 


Execution of which Writ Fohn Brooks dies, and 
Eliz. Brooks adminiſters ; the Sheritft's Bailiff exe- 
cutes the Writ upon the Inteſtate's Goods in her 
Hands. Upon this, Serjeant Baldwin moves the 


Commiſſion, and muſt be ſtrictly purſued. Now 


; the Words of the Writ are de bonis of John Brooks; 
lain, and by his Death they ceaſe to be his Goods. The 
tries BN Plaintiff will be at no Prejudice; the Goods will 
rec. ſtill remain liable to the Judgment, only let the 
ime, Erecution be renewed by Scire Facias, to which 
1 hs i the Adminiſtratrix may plead ſomewhat. Vynd- 
on of WF ban, The Property of the Goods are ſo bound 
„ He by the Teſte of the Writ, as that a Sale made of 
t the WY them bona fide ſhall not be avoided ; and ſince the 

the BW lateſtate himſelf could not have any Plea, why 
min a ſhould we take care that the Adminiſtrator ſhould 
Ei have Time to plead? And of that Opinion was all 
e the the Court, after they had adviſed with the Judges 
= of the King's Bench, who informed them that 
1 


their Practice was accordingly. But Vaughan ſaid, 
That in his Opinion it was clearly againſt the 
Rules of Law. But they ſaid there were Caſes to 


BY 1 8. Farrar and Brooks Adminiſtrator of Fo. 
OCs + 


Court for Reſtitution ; for that a Fieri Facias is a 


this Purpoſe in Cro. Car. Rolle. Moor, &c. Modern 
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187. Buckly and Howard. 


ſters of the Half blood. He prayed a a Probibi. 


tion, but it was deny'd upon Advice by all the 
Judges; for that the Siſters of the Halt. blood, be 


ing a Kin to the Inteſtate, and not in remotiori 


gradu, than the Brother of the M hole. blood, muſt 


be accounted in equal Degree. Mod. Rep. 20 


. Gmith's Caſe. 


Debt upon an Obligation againſt an Admins 
ſtrator; the Defendant pleads a Statute acknow: 
ledged by the Inteſtate to the Plaintiff, which 5tz- 
tute is yet in Force. The Plaintiff replies, That 
it is burnt. The Defendant demurs. Mod. Rep. 186, 


A great Inconvenience would enſue, if Men 


were allowed to adminiſter as far as they woull 


themſelves, and then to ſet up a beggarly Admi- 
niſtrator; they would pay themſelves their own 
Debts, and deliver the Reſidue of the Eſtate to one 
that's worth nothing, and cheat the reſt of the 
Creditors. If an Adminiſtrator bring an Action, 
it is a good Plea to ſay, That the Executor made 
by the Will has adminiſtred. Mod. Rep. 213. Far 
ten and Baſeden's Caſe. „„ fon 

An Executor's Refuſal before the Ordinary after 


Adminiſtration, is a void Act. Mod. Rep. 213. 


Parten and Baſeden's Caſe, ET, 
_* Adminiſtration was granted to the Siſter of the 


Half. blood of the Inteſtate, and her Huſband, by 


e Prerogatiye Court; and the Brother of tic 
the Preroga } a n e 


_ Adminiſtrato2s. 


. wpole. blood ſued there to have the Letters re- 


le. pealed; and upon Motion ſor a Prohibition, up» 


te. on this Suggeſtion, it was agreed by the Court, 


en WM That the Siſter of the Half-blood is in equal 


in, Degree of Kindred with the Brother of the 


pel Whole-blood within the Statute. And ſo it was 
di. Wl reſolved, 1 Car. between Glaſcock and V ingate 
ibi. known by the Name of Juſtice: Jelverton's Man's 
the WI Caſe. And if the Ordinary. hath once executed 
de. his Power according to the Statute, he cannot 
ion: repeal the Letters upon a Citation; but it was re- 
ui solved, That the Statute was not obſerved in the 
h Grant of the Letters in this Caſe, becauſe the 

Huſhand who 1s not of Kin to the. Inteſtate 1s 
ini joined with the Wife; and if ſhe ſhould die be- 
ow. WH fore him, he ſhould continue Adminiſtrator a- 
52 WH gainſt the meaning of the Statute. And for this 
nat Cauſe a Prohibition was denied; but it was ſaid, 
86, WW That if it had been granted to them only du- 

ring the Coverture, perhaps it might have been 


len good, becauſe the Huſhand might have admini- 
ll WM {fred during the Coverture, though it had been 
mi- granted to the Wife only. let Caſes 36. Brown 


and Wood, | 1 
Executors ſhall be intended conuſant of all Con- 
tracts of the Teſtator, as well contingent as cer- 
tain, Sele& Caſes 38. Ecles v. Lambert,  _ 
Executors where chargeable in the Debet & Da- 
inet. where in the Detinet only. Vide Sele& Caſes 
43. Royſton v. Cordiye. 


ſtrator the Plaintiff declares of Letters of Admi- 
niſtration granted to him per Carolum Regem, Cc. 
without ſaying debit modo, G. and upon a De- 
murrer to the Declaration it was. adjudged good, 
becauſe the King hath univerſal Juriſdiction 5 


In an Action of Debt brought by an Admini- 


led Caſes 53. Hobſon v. Vill. Let · 


: * 
* 4 
U 


_ - "Admiifffratows. —= 
Letters of Adminiſtration of the Goods of 
Sir John Lamb Inteſtate, were committed by the 
Prerogative Court to the Wife of Hill, being near 
to the Inteſtate; and upon a Suggeſtion of a Suit 


there, by others of equal Degree, for a Diftriby. 


tion of the Goods of the Inteſtate, according to 
Agreement made by the Adminiſtrator, as was 
pretended ; Hale prayed a Prohibition, and it 
was granted; for the Statute wills, That Admi. 
niſtration be granted to the next of Kin, for 
their Advantage; and when the Ordinary, &. 
hath once executed his Power according to the 
Statute, he cannot alter it, nor hath any Power 
to compel the Adminiſtrator to make Diſtribu- 
tion notwithſtanding the Agreement, And Hal: 


ſaid, That the Court there threatned to repeal 


the Letters granted, unleſs ſhe would bring in a 
true Inventory of the Eſtate of the Inteſtate, and 


give a true Account of her Adminiſtration ; to | 


which Rolle anſwered, That the Court there may 


cite her to bring in an Inventory, and to give an 


Account; but if it appear that they go about to 
repeal the Letters for net doing of it, you ſhall 
have a Prohibition; which was not denied by 


Bacon. And Hale would have had a Prohibition 
againſt all the Couſins, as well thoſe that ſued 
there as others; becauſe the Proceedings there 


being ore tems, the reſt may join in the Suit 
when they will; but the Court denied to grant 
any Prohibition, 3557 timet, &c. Sele# Caſes 56. 
Hill & Uzor verſus Bird & allos. of 
Where Part of the Arrears demanded were 
due in the Time of the Teſtator, and Part after 
his Deceaſe, the Action in the Detinet was good 


for the Whole, as well as if all had been due after 
the Death of the Teſtator. And that after 4 
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intended of any Value, as it is well known in 


theſe Times, in many Places, Lands have been 
of no Value, and yet the Executor is liable to 
the Rent as far as he hath Ailets, and clearly if 


he hath Aſſets he cannot waive his Term. Select 
Caſes 75. Corniſh verſus Cam eg. 
Debt againſt Adminiſtrator, the Point upon 
Demurrer by. the Defendant was, Whether the 
Plaintiff eught to ſhew the Name of him who 
granted Adminiſtration to the Defendant ? His, 
who demurred, cited Cro. Fac. 10. Caſe de Wade 


& Atkinſon, 11 H, 4. 71, 72. Vet. Intrat. 300 


and 302. Cur, The Allegation by the Declara- 


tion that Adminiſtration was committed to the 


Defendant Debita juris forma ſufficeth, without 


ſhewing by what Ordinary. Judgment pro Quer. 


Sir Tho. Fones 1. Therold verſus Baily. 

The Defendant pleaded Adminiſtration com- 
mitted, and that he retained for Satisfaction of 
3 Debt due to him by Obligation; upon which 
the Plaintiff demurred, and ſhewed. That it 
doth not appear that Adminiſtration was com- 
mitted” to the Defendant, and then he had no 
Colour to retain. Fudgment pro. Quer. for the 
5 is inſufficient. Sir Tho. Jones 23. Caverly verſus 
8 Elon tons i ent? 

The Plaintiff declared as Adminiſtrator during 
the Minority of ſix, and ſheweth that five. were 
under ſeventeen, and that the ſixth had attained 
eighteen. The Defendant demurred. Forſter pro 
9uer, The Declaration is good notwithſtanding 
the Caſe of Pigot., 5 Co. fo. 29. For that Caſe was 
adjudged according to the Uſage of the Judges 
of the Spiritual Law then in Uſe, but now by the 
Statute of 22 & 23 Car. 2. cap. 11. the Law is 


altered 


AKminiftratos. — 
altered in that Point, and no Adminiſtration may 


| be granted, but to Perſons of the Age of Twenty. 


one Years; for the Statute requires Bond to be 
given by the Adminiſtrator which may not be by 
an Infant. Cur contra. The Adminiſtration 1; 


determined, and the Statute hath not altered the 


Law in that Point. Judgment Quod nil capiat per 


billam. Sir Tho. Jones 48. Joyner verſus Wats. 


Adminiſtration granted before the Renunciz. 


tion of the Executor, although he renounce after, 


the Renunciation ſhall not make the Adminiſtra- 
tion good by Relation, for it was void, not void. 
able only. 10 Co. 62. a. Sir Tho. Jones 73. Abe 
bam verſus Conningbam. | 5 0 
Upon Scire Facias out of the Chancery againſt 
the Defendant as Adminiſtrator for 800 J. Debt, 


due by his Inteſtate, upon a Recognizance ac- 


knowledged before Sir Joby Kelynge, Chief ]u- 
ſtice of the King's Bench; it was returned, That 
by Inquiſition it was found, that the Defendant 


had waſted the Goods of the Inteſtate, and con- 


verted them to his own Uſe, to the Value of the 
ſaid Debt ; upon which the Defendant appeared 
and traverſed that he had waſted, and Iſſue join- 
ed thereupon, and Special Verdi& was found to 
this Effect, That before Adminiſtration commit: 


ted to the Defendant, John _ took into his 


Hands all the Goods of the Inteſtate (ultra 220 |. 
Value) and had diſpoſed and converted them to 
his own Uſe. That the Defendant after Admi. 
niſtration ſued the ſaid Hope for Recovery of the 
Goods, or the Value of them ; and pendant the 


| Suit, the Defendant and Hope eovenant mutual» 


ly by Articles ſealed by either of them. 1. That 
the ſaid Hope ſhould deliver all the Goods not 


ſold by him, in Specie to the Defendant, &c. 1 


was prayed; and the 
Whether the Defendant by theſe Articles had 


Adminiſtratoꝛs. 
me Defendant covenanted that he would defend 
at his Coſts all Suits, and ſave Hope indempnified 
zpainſt all Judgments and Damages upon the ſaid 
Suits; and Moreover it was found that Hope had 
not paid any Money covenanted to be paid to 
the Defendant, and that the Defendant for Non- 
payment had ſued the faid Hope, and arreſted 


him, and that he was yet in 2 upon the 
defendant 


ſaid Suit; and moreover that the had 
waſted the ſaid Goods to the Value of 220 l. but 


| as to the Reſidue: of the Goods due, which Hope 


himſelf had poſſeſſed, the Advice of the Court 
Queſtion in Law was, 


made himſelf liable to a Devaſftavit for the Mo- 
ney not paid to him? And after divers Argu- 
ments, it was reſolved by the Court, That it was 
a Devaſtavit, and that the Adminiſtrator ſhall be 
charged, for the Property of the Goods was 
changed by this Agreement; for the Defendant 
had accepted of the ſaid Covenant, for the Goods 
which operated as a Sale by him, and otherwiſe 
Hope ſhall be twice charged; and it was the Fol- 


Tel. Fol. 10. Caſe de Goring, and Sir Tho. Jones 89. 
Norden verſus Levit. | Bas 1 


mento annexo; the Plaintiff declared, naming 
himſelf as aforeſaid, but did not ſhew in the De- 
claration that Adminiſtration was committed to 


laying, Literas Adminiftrationis ; after Verdict for: 
the Plaintiff, Pollexfen moved in Arreſt, That the 


Thinntiff had not intitled himſelf to the Action, 


for that he had not alledged that Adminiſtration 
- . ww 


ly of the Defendant to make ſuch Contract. Vide 


Debt upon Obligation by an Adminiſtrator, . 
Durante minore Mtate of an Executor cum Teſa- 


him, but profert Literas Teſtamentarias, without 


357 


8 Adminiſtratots, 
was committed to him, Withers. After Verdick WM" 
it is aided by the late Statute of Jeofails. C M'"* 
contra; and judgment Quod nil capiat per Billan, MI". 
Sir Tho. Jones 193. Lake verſus Thacker.” © WTR 

| Debt againſt Adminiſtrator or Executor upon {MW 
a Devaſtavit, there muſt be a Judgment too to 
d the Action. Calthorp 2. Burrel weſu 
; = bmond and bis Wife, Adminiſtratriæ of Jonat 
CE Fact neva: Toad ee 
Hugbt, Adminiſtrator of Charles Hughs of Lon. 
don, deceaſed, is Plaintiff in a Prohibition, and 
ſets forth his Caſe upon 21 H. 8. and that the In. 


teſtate was poſſeſs'd of Goods and Chattels to the * 
Value of 12000 J. and died the roth of March * 
1666; and the 1oth of April after, he having my 


Bona notabilia Adminiſtration was committed to 
his Son the Plaintiff. That the Plaintiff being 
Adminiftrator did pive Bond with Sureties, and 
that for true Adminiſtration the Bond is ſtill in 
Force, and he faith all the Goods do belong to 
the Perſon that is Adminiſtrator + and that he 
the Adminiſtrator ought to have the full and ſole 
Power to diſpoſe the Goods, and the Remainder 
to himſelf; and he ſaith, he being no Ways com- 
pellable by any Law to come to any Diſtribution 
of thoſe Goods, he was yet called in to the Court 
Chriſtian by the Defendant his Siſter, Daughter 
of the Deceaſed. To this the Defendant pleads, 
She did not 3 after the Prohibition, and 
for a Conſultation ſhe takes by Proteſtation, 
That the Plaintiff is not to have the 
ſolely. For Plea ſhe ſaith, That when any Per- 
fon dies Inteſtate, and Adminiſtration is gran 
the Adminiftrator is to render Account; and 0 
the Surpluſage, by the ancient Law of the King: 
dom, to allow every Child a reaſonable — 


i 


Adminiſtratos. 892 
0 ind that there remains of Dr. Hugbs, her Fa. 
chers Eſtate, 3000 l. unadminiſtred, and ſhe being 
. Daughter unadvanced doth call her Brother for 

". a Share into the Eccleſiaſtical Court; and upon 
chi he d , ̃· ˙ .. Re 
n Debt againſt Executors; the Executors plead 

o ſulgment, and no Aſſets altra.. The Plaintiff 
replies, They are kept on Foot by Fraud. The 
Defendant faith, He did not keep the Judgments. 

on Fork by 2 3 200. Rowe he 23 * nor 
any of them, adjudged naught. C . 

8 Nahe & Uxor verſus Ldal. ems ; 

he The Teſtator by Obligation was bound to the 

* WP lintiff in 40 1. to be paid upon Demand, and 


rh that he requir'd the Teſtator in his Life-time, . ; 
15 and the Deſendant, ſince his Death, to pay, poo " 
e chat they have not paid it. The Defendants plead. 11 
1 ſeveral Pleas; R. H. pleads in Abatement, That ty” 
: Wo Andrew Corbet died Inteſtate, and that the 


Biſhop granted to him Letters of Adminiſtration, 


1 nd ſaith, That he was never Executor, but Ad- 
cl. riniſtrator, and demands Judgment of the Writ. 
de l this it is demurred, becauſe he doth not ſhew- 
25 he Letters of Adminiſtration. The other two 
dn Be -odants ſay, Fully adminiſtred on the 27th. 


Day of March, 1664, and that before the ſaid 
23th of March they had no Notice of this Action 
brought by the Plaintiff, and that from and after. 


= bat Time they had not Aſſets. Upon this the 
100 Pantiff demurs, and after divers Arguments 
vols udement was given for the Plaintiff, Caithrop _ 
per- Pr). Mellor v. R. H. Mary Overton & V. H. Exe- 


tors to dir And. Corbet. 7 
Title being made to a Term by one as Admi- 
uſtrator, and no Adminiſtration produced, the 
wok of the Ectleſiaſtical Court where it was 
2 . 


Adminiſtrators; 
granted being produced, in which was entered Ml + 
the Act or Order of the Court for granting of it, / 
it was allowed good Evidence; and Twiſden ſaid, Ml © 
That ſoit was in the Caſe of the Earl of Maxchefs, t 
Lev. Rep. 25. Garret verſus Lifter, 1 part. p 
By Twiſden and Vyndbam Juſtices, it was held, 2 
That where a Man dieth Inteſtate, having Goods Ml 1 
in ſeveral Peculiars, that the granting of Adm: 2 
- nitration doth not belong to the Ordinary of the « 
Dioceſe, but to the Metropolitan of the Province; it 
for they are exempt from the Ordinary Iuriſdiction. g 
Lev. Rep. 78. 1 part. : TN 
Debt for Rent as Adminiſtrator, the Defen. te 
dant pleaded, That Adminiſtration granted to WM a: 
the Plaintiff was Debito modo revoked and granted tt 
to J. S. The Plaintiff replied, That he wa Wl fo 
next of Kin to the Inteſtate, and that he had ſued e 
an Appeal from the ſaid Sentence; and aſter WW B 
divers Arguments in ſeveral Terms, it was agreed WW 28 
by Kelynge and Twiſden, That Adminiſtration i l. 
might be revoked for juſt Cauſe, as if it were un. 
duly granted contrary to the Statute at firſt, c 7. 
if the Adminiftrator afterwards become diſable 
by Lunacy ; but it was adjourned, and long de. 
nded. But afterwards Levinz ſaith (as he heard) 
udgment was given for the Plaintiff, becauſe by 
the Appeal the Sentence of Revocation was ſub 
pended. Lev. Rep. 157. Price v. Parker, part 1. 
It was agreed by all the four Judges in the 
King's Bench, That where the Ordinary hatl 
granted Adminiſtration according to the Statute, 
that he may not revoke it without Cauſe, be. 
cauſe the Grantee hath an Intereſt in the Good 
by the Statute, which the Ordinary may not 
take from him without Cauſe ; but for good del 
Cauſe it ſeemed to them all that he might, as p 


of 


- 7 
* 


a Adminit rato?s., | 
the Adminiſtrator become Lunatick, v. and 
Morton and Wyndham ſaid, That the granting 
pendant the Caveat was Cauſe to revoke it, And 
they ſaid, That the Judges Delegates are the pro- 
per Judges. of what Validity the Cavegt ſhall be 
according to their Law ; and it ſeemed to them, 
That it is as a Superſedeas in cur Law; and that 
as Judgment given after it in our Law 1s errone- 
ous, ſo it is in their Law after a Caveat. But be 
it ſo or not, it is to be adjudged by the Dele- 
gates, who are the proper Judges of this Matter 
of Proceeding in their Courts touching a Mat- 
ter Eccleſiaſtical which belongeth to their Courts, 
and not to this Court, which is not appriſed of 
their Forms and Manner of Proceedirg. And 
| for that Cauſe they held the Prohibition ill grant- 
ed, and that a Conſultation ought to be granted: 
But the Court being divided, it remained as before 
as to the Prohibition. Lev, Rep. 186, Offey verſus 
Bats; payh 3 „ 
Adminiſtrator De bonis durante minore tate, 
J. S. obtained judgment, and in Scire Facias 
17 the Bail he pleaded, That J. S was now 
of full Age; upon which the Plaintiff demurred ; 
and adjudged no Plea, For this Recognizance 
was to the Plaintiff himſelf by Name ; although 
| that he had the Adminiftration durante minore 
Fitate tantum, and the coming of the Infant to 
Age ſhall not impede the Plaintiff to ſue the Scire 
Facias againſt the Bail. But by Hale, If he had 
taken Execution upon the principal Judgment, 
aſter the Infant came to Age, it had been a Doubt, 
Whether it ought to be ſued by him, or by the 
wall Lev, Rep. 2 part, 37. Embrin verſus Mom- 
fejon, „ 5 V8 
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Adminiſtrators. 
Where Adminiſtration granted to the next 
of Kin, when there is a reſiduary Legatee, is re. 
vocable or not, See Lev. Rep. 55. 2 Part. Thong- 


ſon v. Butler. - 1 
It was ſaid by Hale, and by none denied, II x 


Man die having Goods in the ſeveral Provinces 
of Tork and Canterbury, ſeveral Adminiltrations 


ought to be committed; and fo it is if in England 


and Ireland. Lev. 2 part 86. Shaw v. Stoughton, 

Adminiſtration was granted, and the Admi- 
niſtrator poſſeſſed of a Term by Virtue of it, 
and made a Leaſe, then came a Citation to . 
peal this Adminiſtration ; and it was affirmed, 
of which Sentence of Affirmation there was an 


Appeal ſued, and the Sentence of Affirmatia, | 


was repealed, and the firſt Adminiſtration u. 
pealed, and Adminiſtration granted to. another, 
By Hale, & totam Curiam. This new Adminiftrs 
tor ſhall not avoid the Leaſe made by the fil 
Adminiſtrator ; for that is no more than a Repeal 
of the Sentence in the Citation, and ſo of the 


Nature of the Suit in the Citation, and fo is all 


one as if the Adminiſtration had been avoided in 
the Suit upon the Citation, and not as if the Ap 
peal had been brought originally upon the fit 
Adminiſtration, by which it had been totally 
annulled. Lev. 2 part 90. Semine v. Semine, Co. 6 


| Rep. Packman's Caſe. © 
oh * 


a Prohibition the Caſe was, a Man died lu- 
teſtate having A. B. and E. Brothers of the Whole 
blood, and D. E. and F. of the Half-blood ; AG 
miniſtration is committed to 4. and the Ordinary 
would bind him to a Diſtribution equally between 
all of the Half blood, and the Whole-blood , and 
it was argued at Bar in ſeveral Terms, and fat 


the Prohibition it was ſaid, That of Acts of Par 


Adminiſtratozs, 
ext WM jiament-the Judges of the Common Law ought to 
te. judge, and the Halt-blood is not regarded at 
p. Common Law, nor may they be Heir the one 

to the other, nor may the Teſtaror or Inteſtate be 


f a preſumed to have ſo great Affection to the Half. 


blood as to the Whole- blood. Therefore it is not 
Reaſen that the Ordinary ſhould give him qual 
part of his Eſtate; and the Statute-Law being 


only appoints the Diviſion to be between the Kin 
of equal Degree, it ought to be determined b 
the Common Law, which is of Kin, and whic 
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filent, whether the Half. hlood be of Kin, but 


— 


ned, Wi is the equal Degree; and by them were cited 
an Fitz, Deviſe 9. 2 Kolle 303. And tor the Cons 
tion foltation it was ſaid, That this Statute being for 


Diſtribution of Things Teſtamentary only, it 
| ought to be expounded by their Law; and the 
Brother of the Half-blood is Brother, as well as 


the Brother of the whole Blood, and of that our 
perl BN Law taketh Notice. Ergo, the Brother of the Half- 
the blood may be Guardian, as Owen e Go 
; all WY San v. Gatland; and the Statute is, That they 
d in ought to diſtribute according to the Law in Force; 
Ap and our Law doth not mention any Diſtinction, 
firſt BN Lo, the Law in Force ought to be intended the 
ally i canon Law; and they cited alſo 2 Rolle 303. 


and Style 74, 75. and Trin. Ter. 29 Car. 2. it was 
ſaid at Bar, That the Eccleſiaſtical Court doth 


ford and Wylde held reaſonable z and afterwards, 
Mich, 29. Conſultation was granted, but Oper 


nar] Wh If generally, or with an Ita quod, they give half 
weel Bl Share to the Half-blood ; for always atterwardg 
an it was their conſtant Practice to divide equally 

0 bo between the Half and Whole-blood, and that 


hath been approved in the Courts of Weſtmin- 
DS 2 ; ſler 


give to the Half-blood half Shares, which KRains- 


ä 
.* 4 > - $__ 4 
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and Kelynge ſaid, He may not ſo waive, but that 
he ſhall be charged in the Detinet, upon which 


den agreed. Lev. Rep. 1 part 127. Helier v. Caſe 


tiff; for the Privity of the Contract continued 


is obliged to perform all Contracts of the Te 


to the Defendant for 20 Years rendring Rent 


Adminiſtratoꝛs. | 
fter ſince, Lev. Rep. 173 2 part, Tracy v. Smith, u 
The Ordinary granted Adminiſtration where t. 


there was a Will and Executors, although it was IM 1 


concealed, void and not made good by the Re. Ml 
nunciation of the Executor afterwards. Lev. Ry, ol 
2 part 182. Abram v. Conningham. 3598 Ho 

Debt for Rent by the Leſſor againſt the Ad- m 
miniſtrator of the Leſſee; he pleaded, That be IM T 
fore the Rent due he had aſſigned the Term; In 
upon which the Plaintiff demurred, and after th 
divers Arguments it was adjudged for the Plain - v. 


between the Leſſor and the Adminiſtrator of the 
Leſlee, as it was between the Leſſor and Leſ. 
ſee themſelves; and it is not contrary to Orr: 
ton and SidalPs Caſe, cited in Walker's Caſe, Co.;. 
and in Pop. Rep. and Vyndbam ſaid, That an Exe 
cutor may not waive a Term ſo, but that he ſhall 
be charged for the Rent if he have Aſſets ; for he 


ſtator if he hath Aſſets, be the Rent above the 
Value of the Land or not, which was not denied; 


the Aſſets will come in Queſtion ; and if he con 
tinue in the Poſſeſſion he ſhall be charged in the 
Debet & Detinet, in Reſpect of the Perception d 
the Profits, hath he Aſſets or not, to which Toi: 


ert. 
Debt for Rent as Adminiſtrator of an Admi- 
niſtrator of a Leſſee for 30 Years, who deviſe 


and that the firſt Adminiſtrator hath paid Debts 
of the firſt Inteſtate to the Value of the Term; 


Adminiſtrato2s. 405 
b. MW upon which the Defendant demurred, becauſe 
re tte Plaintiff did not ſhew that the firſt Admini- 
as ſtrator had paid the Debts with his own proper 
e Money, and it might be that he paid them out 
3, of the Money of the firſt Inteſtate; for which the 
Court held the Declaration ill; but it being 
d- moreover declared, That he elected and took the 
be. Term in Satisfaction, the Court held it a ſtrong 
m; Wl Implication, if not a plain Averment, that he paid 
ter them with his own proper Money; and after- 
in: wards Judgment was given for the Plaintiff. Lev. 
ued WY 7 part 15 4. Baker v. Beris ford. | | 
the Debt as Adminiſtrator againſt the Defendant, 
of. Leſſee for Years for Rent, and Count of a Leaſe 
ver- made to the Inteftate, and he being poſſeſſed, 


b. 3. demiſed to the Defendant, render'd Rent, and 
"xe brought the Action in the Debet & Detinet ; and 
hall the Defendant pleaded, That the Inteſtate be- 


fore the Leaſe to him had aſſigned his Term, and 
traverſed that the Inteſtate was poſſeſſed when 


the he demiſed to the Defendant. Iſſue upon it, and 
iel; Verdict for the Plaintiff, and it was moved in 
that WW Arreſt, Sc, That the Declaration by an Admi- 
hich niſtrator in the Debet & Detinet lieth not; for 
con: although that in Debt againſt an Adminiſtrator 
the he ſhall be charged in the Debet & Detinet, as 
nd Hargrave's Caſe is, in reſpect of his Poſſeſſion; 
Tri. yet in Action by an Adminiſtrator, who had a 
Ca. [erm and made a Leaſe, he ſhall ſue for the 


Rent in the Detinet tantum, becauſe all that which 


dmi- he ſhall recover ſhall be Aſſets; but where the 
viſel BY Executor is ſued, he, in reſpe& of the Poſſeſſion 
ent ; and Profits of the Land taken by himſelf, ſhall be 
Debts charged De bonis propriis ; and fo the Court held, 


That the Declaration was not good; but it is 
help'd by the Verdict by the Statute de Feofails 
„ made 


/ 


Adminiſtrators. - 


adde nt Oxford... Leung a Counſel forthe Deter 


dant. Lev. 1 pat 250. Frevin & Uxor v. Peynton. 
Aſſumpſit upon a Promiſe of the Teſtator for 
1000 |. the Defendant pleaded. a Recognizance 
in Chancery tor 2000 1. and ſeveral Judgments 
againſt himſelf after exhibiting the Bill, and plead. 
ed Payment of them ſeverally, and pleaded ſe. 
veral Obligations to ſeveral Perſons, and Pay. 
ment of them after Exhibition of the Bill, and that 
he had fully adminiſtred, and that he had not at 
any Time after the Bill any Goods, except Bona 
ad valentiam of the ſeveral Sums paid upon the 
ſeveral Judgments and Obligations; Et prater. 
quam bona ad valentiam 5 1. que onarat ids & 
non ſuſſiciunt ad Satisfaciend* le Recognizance. The 
Plaintiff replied. P oteſfando, That the Judgments 
were had by Fraud and Covin; pro placito he 
ſaid. That the Defendant paid not the Money 
upon the ſaid Judgment to A. nor upon the ſaid 


Judgment to B. & fic de ceteris; and in like man- 


ner he pleaded Non payment ſeverally of the 


ſaid ſeveral 8ums upon the ſaid ſeveral Obliga· 


tions, omitt ing ſome, Et de hoc ponit ſe ſuper pa- 
triam. And as to the Recognizance it was fa 
tisfied and kept on Foot by Fraud and Covin, 
upon which the Defendant demurred; and now 
he excepted to the Replication, 1. Becauſe it 
was double and manifold, putting all Matters in 
Iſſue for Non-payment of one would have made 
an End of all; but Non allocatur; for the Plaintiff 
hath Election to traverſe one only, or every one; 


for he might be miſtaken in one, and for that it 


is good to traverſe ſo many of the Matters as he 
pleaſeth; and ſo it was done in Treching's Caſe, 
and Turners Caſe. Co, Rep and all Precedents are 
ſo, 2. The pleading Non ſolvit to the one, yy 


Adminiſtrators. 
n. to the other, &c. then Et de hoc ponit ſe ſuper pa 
x triam, good; for they are ſeveral Iſſues under 8 


6 Et de hoc ponit ſe, &c. and not a multiferous Iſſue, 


ce as was objected. 3. The Omiſſion of Pleading 


ts to ſome of the Sums paid upon the Obligations 


id. hurts not; for he may plead to as many of them 
ſe. 2s he pleaſe, and omit the others. 4. Although 
y- that he miſtook ſome of the Sums to which he 


lat pleaded Non ſolvit, it hurteth not; for it is no 
at more than if he had ſaid nothing to them, and 
10 judgment was given for the Plaintiff, Leu. 1 part 
he 281. Jeffrey v. Dee. Adminiſtrator de Everard. 
er. Aſumpfit, and called her ſelf Adminiſtratrix 


8 of J. S. and declared, That the Defendant was 
he indebted to her 300 I. but did not fay indebted 


to her as Adminiſtratrix; but then declared of 


he another Debt due to her as Adminiſtrator: And 
ey WW upon Account between them, the Defendant 
aid vas found indebted to her other 30 l. and pro- 
in- miſed to pay it, and upon Non Afſumpſit a Ge- 
the neral Verdict, and entire Damages; upon which 


* 

firſt Promiſe is, and ought to be intended of a 
ſa- Debt due to the Plaintiff in proprio Jure, al- 
in, though that ſhe named her ſelf Adminiſtratrix, 
ow © in fine narrations, yet it was only to warrant 
it the ſecond Account which is in jure inteſati. To 
in which it was anſwered, admitting the firſt Pro- 
de miſe to be in Jure Proprio, yet the laſt being upon 
tiff an Account with her ſelf, and the Promiſe was 
e; to her ſelf, in her own Time, they may well be 
t it joined in one Declaration; and one General 
he Verdict and entire Damages alſo might well be 


intended after Verdict. That the firſt Debt was 
due to her as Adminiſtratrix, although that it was 


it was moved in Arreſt of Jungment, That the 


not ſo expreſly ſaid z and Judgment given for the 
nm ng: 
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Plaintiff. Twiſden Totis Veribus econtra. Levin 
r oo 
Debt for Arrears of Rent as Executor, and 
alſo as Adminiſtrator, durante minore tate of 
his Co-executor ; and declared, That the Te. 
ſtator made the Plaintiff, and the other Co-exe. 


cutors, and that F. D. ſeiſed of a Rent of 26 


per Annum, deviſed it to three Perſons in equal 
Parts in Common, and that all the three De. 


viſees levied a Fine thereof, as to the one Moiety 


to the Wife of the Teſtator in Fee, and as to the 
other Moiety to the Uſe of a Stranger in Fee, 
and that the Stranger granted his Moiety to the 
Wife of the Teſtator in Fee, by whom the Le. 
ſtator had Iſſue, and the Wife died; whereupon 
the Teſtator was ſeized in the Whole by the 
Curteſy of England; and that the Rent became 
due to the Teſtator, who made him and the 
other his Co-executors, and that he alone proved 
the Will, and had Adminiſtration granted to him 


during the Minority of the Co-executor, who 1; 


yet within Age. Upon which Declaration the 
Plaintiff demurred ; and now for the Defendant 
two Things were inſiſted on. 1. That this Rent 
being a Charge is againſt common Right, and 
may not be ſo divided thereby to make the Terre 
Tenant ſubje& to ſeveral Diſtreſſes without his 
Aſſent; and hereis no Attornment. Co. Litt. 148. 
Otherwiſe it is of Rent-ſervice of Things which 
are of common Right. Hob. 25. | Grantee of: 
Rent granted part by Fine, the Tenant is obliged 
to attorn : Therefore here the Deviſe and the 
Fine to the Uſes divided is not good. Agreed, 


That to the Deviſe, or to the Fine to Uſes At 


tornment is not neceſſary; but Deviſe or Fine to 
Uſes of Things not dividable may not _ 
| / . em, 


Adminiltratozs. 
them, but the Deviſe and the Fine to Uſes is for 


that Reaſon void. 2. Both Executors ought to join 


in the Action, although that one alone proved the 
Teſtament, and Executor and Adminiſtrator to 
the ſame Perſon are inconſiſtent ; for where there 


is an Executor the Ordinary hath no Power to 


grant Adminiſtration. Co. 9. Henſloe's Caſe, and 
Jelv. 130. Smith v. Smith and Cunningham's Caſe, 
adjudged laſtly. To which it was anſwered by 
the Counſel of the Plaintiff, and reſolved by the 
Court, 1. That by theſe Conveyances of Deviſe 
and Fine to Uſes, the Rent may be divided with- 


cut the Aſſent or Attornment of the Party, be- 


cauſe his Aſſent or Attornment is not requiſite for 


the Perfection of theſe Conveyances. 2. Where 


one of the Executors 1s an Infant, and may not 
prove the Will, Adminiſtration durante ſua minori 


| Etate may be granted to the other, who ſhall 


bring the Action Sole; and it is not inconſiſtent 
that he ſhall have the Adminiſtration in ſuch 


Caſe ; for that it is not granted as upon one dying 
Inteſtate, for the Will is proved, but only to 


enable him to ſue alone; becauſe that the other is 
not capable of proving the Teſtament, and fo 
not to join with him, and he may not ſue alone. 
Lev. 2 Part 240. Colborne v. Wright, | 


Aſumpſit as Adminiſtratrix to her Huſhand for 


201. 10s, the Defendant pleaded that the In- 
teſtate was bound in a Statute of 2000 1, to Cordel, 


pro vero EY juſto debito minime ſolut. The Plain» 


tiff replied, That Cordel ſued an Extent and Li. 

terate upon the Statute, and had Lands delivered 

and accepted by him, and the Return of the Writ 

rout patet per recordum. The Defendant rejoined, 

That the Sheriff who returned the Writ was re- 

moved from his Office, by which the Return 4 
| Oo, vol 
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Adminiſtration, and had Aſſets. The Plaintif 


Adminiſtratoꝛs. | 
void. The Plaintiff demucred generally, and had de 
Judgment; for per Cur', Cordel, by accepting of b 
the Lands upon the Liberate, was concluded to th 
have other Execution againſt the Goods of the 
Dead, and ſo the Adminiſtratrix not. chargeable 
upon the Statute. Fitz. Execution 84. 2 Cro. 694, an 
& 15 H. J. 15, 16. Delenbam's Caſe. And this Wil ;- 
very Point was reſolved laſtly in the Court of D. 
Common Pleas, between Johnſon and Toung, for /) 
the Preſumption that by the Acceptance of the ad 
Lands the Statute is ſatisfied; and as to the Plea, th. 
That the Sheriff was removed before the Return, for 
it is contrary to the Record, and not receivable, me 
for which the Plaintiff had Judgment. Leun his 


3 Part 269. Barker v. Dye, Adminiſtratrix of Dy, ra 


Gale had Judgment in Common Pleas alter Wi}; 


Verdict againſt Till an Adminiſtrator, - who but 


brought a Writ of Error thereupon in B. R. when 74 
the Judgment was affirmed. And the Queſtion WF : 
thereupon was, Whether the Plaintiff in the A. 
tion ſhould have Coſts upon the Affirmance df 
the Judgment in the Writ of Error, upon the 
Stat. 3 Fac. And that he ought to have Coſts were 
cited. 1 Gro. Atky v. Herd & ibid. Peccaſh's Cale, 
Hut. 78, 79. Latch 221. this bringing of the Writ pri 
of Error being his own Act. Cur Semble, no fei 
Coſts ſhould be. For they ſhall not find Bail up 
on the Writ of Error upon the ſame Statute ; but 
they would adviſe. Levinx, of Counſel for th: 
Plaintiff in the original Action, was ſatisfied with 
the Opinion of the Court, and did not move it 
farther. Lev, 3 Part 375. Gale v. Till. 

Debt upon Obligation againſt the Defendant 
as Heir, who pleaded that Adminiſtration to the 
Anceſtor was committed to F. S. who had tht 


demw: 


adminiſtrators. | 
had WM demurred, and upon Argument had Judgment; 
of bor the Plaintiff hath Election to ſue the one or 


to Wl the other. Levinz. 3 Part 189. Davies v. Church- 
the nn. But econtra in Debt bare the Executors. 
ible Debt againſt the Defendant Adminiſtrator, 


94, and declares upon a Demiſe to the Inteſtate for 


this Wi 1291. due in the Life of the Inteſtate in the 
t of WM Detinet, and for 641. in his own Time in the 
lor WW Debet & Detinet. The Defendant demurred, and 
adjudged the Action did not lie to charge him in 
the Detinet for Part, and the Debet Detinet 


I ments; ſcil. De bonis propriis for the Arrears in 


vim his own Time, and De boni: Inteſtati for the Ar- 
Dye. Bl rears due before his Death; and the ſevering of 
alter WW the ſaid Sums in the Declaration is not ſufficient, 
who WW but he ought to have ſeveral Actions. Lev. 3 Part 
ber 74. Salter v. Cobbold Adminiſtrator. 

ſtion BMW Scire Facias againſt the Defendant as Admini- 
 Ac- WWfirator of Mary Sachwell, againſt whom the Plain- 
ce of tiff had obtained a Judgment for 17001. and 5 J. 
| the Damages, as Adminiſtratrix to Hemy Sachwell her 
were WHusband, De boms predit Hen. Sachwell fi tant, 
Caſe Cc. & fi non tant, &c. dampna de bonis ſuis pro- 


pris, and ſuggeſted that Mary had Goods ſuf- 
fcient of Henry, but that ſhe had waſted them. 


1] up lde Defendant pleaded, That Mary had fully 
; but dminiſtred the Goods of Henry, and traverſed 

r + the Devaſtavit, and quoad the 5 1. for the Da- 
wit 


mages pleaded Payment to the Plaintiff by Mary 
achwell. The Plaintiff quoad the firſt Plea main- 
zined the Waſte, and thereupon Iſſue, and guoad 


ndant the 5 1. pleaded Non ſolvit, upon which alſo ano- 
jo the der Iſſue. The Jury quoad the laſt Iſſue found 
d ” or the Plaintiff, That Mary paid not the 51. 

aint! 


ad quoad the firſt Iſſue as to 314 J. 11 s, is 
E 3 that 


for the other Part, which requires ſeveral Judg- 
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that Mary had waſted; and they further found, 
Mary, Henry covenanted with Henry Norwood to 


Obligation tor 2000 l. for Performance of it; 


Norwood brought Debt againſt Mary as Admin: 
ſtratrix to her Huſband, and recovered a judge 


waſted 10001. or not, they pray the Advice al 
the Court. And they moreover found, That 


waſted the 631. petunt etiam dne e C 


Adminiltratoꝛs. 
That before the Marriage between Heury and 


leave to Mary at his Death 1000 J. and gave an 


and that after Marriage Henry died indebted tg 
the Plaintiff 1700 I. for Money had and receivel 
to his Uſe, and afterwards died, and Admini. 
ſtration of his Goods were committed to May, 
and that afterwards the Plaintiff impleaded May 
for the 17001. and obtained the Judgment Jap 


And that the 1cool. not being paid to 


ment againſt her for the 2000 l. upon the Bond 
of the Goods of Henry, fi tant, Go. and that 
Mary, by Conſent of Norwood, did leave in hi 
Hands 1000 I. of the Goods of Henry, to ſatidy 
the 10001]. due to him. But whether ſhe had 


after the Judgment to the Plaintiff, other Goods 
of Henry, to the Value of 63 1. came to the 
Hands of Mary, which ſhe paid upon Debts of 
Henry due upon Obligation; but whether ſhe had 


And upon Argument it was reſolved per tot' (w 
That the Defendant ſhall be charged with the 
Goods of Mary for the 1000 J. left to her own 
Uſe for to fatisfy her 10001. for by the Confeb 


ſion of the Judgment to the Plaintiff ſhe had made | 
her ſelf liable to it; for ſhe might have pleadel Pl 
the Obligation of 20001. in Bar of the 1700 ter 
being due upon Contract to the Plaintiff, which gra 


not having done, ſhe ſhall be charged to pay it, fc 
notwithſtauding the other Judgment for her 25 
"Rn * 


md, per Debt. As it an Adminiſtrator hath Aſſets 
and to the Value of 1001. only, and confeſs two Judg- 
to ments to two feveral Perſons for 1001. a- piece, 
nge ſhall be obliged to pay both, as if ſhe had 
it; MWeiven to them two ſeveral Obligations for to pay 
them. By Pemberton, Wyndham and Charlton, It 
vel not being found that at the Time of the Judg- 
uni: ment confeſſed to the Plaintiff, ſhe had Notice 
ary; of the Obligations upon which ſhe paid 63 J. ſhe 
Vary WW ſhall not be charged for the 631. neither ſhall it 
be a Devaſtavit in her; for they held, That an 
5 krecutor who paid Debts upon Contracts, where 
nin. tere are Debts by Specialty not paid, whereof 


ulg- tdey had no Notice, it ſhall not be a Devaſtavit, 
ond by Payment of the Debts upon Contracts, they 
that not having Notice of the Specialties; but Levinz, 
Lais viribus contra in this Point. They agreed, 
tif That if Executors pay a Debt of equal Nature 
hal after Writ brought for another Debt of the ſame 
e Nature, they ſhall be excuſed if they have not 
That Notice of the Writ; but they may not pay a Debt 


of inferior Nature after Writ brought for a Debt 
of ſuperior Nature, have they Notice of the Writ 


bad that default of Notice of the Specialty. ſhould ex- 
ade Payment of a Debt upon Contract. But by 
Cube other three Judgment was given ut ſupra. But 
1 the Charlton ſaid to Levinz afterwards, That he re- 


own Wanted his Opinion in this Point, Levinz' 3 Part 
2ofel-BN 113. Britton v. Bathurſt. * 

made In Ejectment tried at the Bar, where the 
eadel A laintiff made Title as Adminiſtratrix, and proved 
700 ber Adminiſtration by the Act of Court, by the 
rhich h eranting of it to her; and it was admitted ſuf- 


ſcient per tout le Court, without ſhewing the — 
k | "> Bug 0 


2 


or not. Nor was it at any Time ſeen before, 
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ol it under the Seal of the Court. Lev. 1 bu affi 


Reſpaſſe. 


which the Plaintiff prayed Judgment, according 


Court. Kelynge, Rainsford and Moreton held, Thu 


Plea is a Confeſſion of the Action. Ceæteri, It d 
not a direct Confeſſion, but as an Admittance ( 


Adminiftrators. 


101. Peaſlys Caſe. | 5 

Upon an Exception taken to a Declaratiu t 5$ 
that it was not good, becauſe he declared as Ad, Ter 
miniſtrator upon Letters granted per Archidias the 


zum, and did not ſay, Loci illius Ordinar, not gen 


cui de Jure, it belonged to grant it. The Conn Let 
held it good in Caſe of the Archdeacon, as wel 26t 
as in the Caſe of the Biſhop, for the Archdeacu er 
eft oculus Epiſcopi; and by Twiſden the Declan Det 
tion is good without ſay.ng, Loci illius Ordina' tiff 
becauſe he produced his Letters of Adminiſtration ple 
Otherwiſe in Bar. Lev. 1 Part 163. Dring u hut 


Debt upon an Obligation againſt an Adminiſthc 
ſtrator, who pleaded plene Adminiſtravit ; uponiiito : 


to Shipley's Caſe, 8 Co. and after brought a Sr 
Facias upon Aſſets which happened afterwards! 
and had Judgment in C. B. upon which Eno nin 
was brought in B. R. and aſſigned in the fil 
Judgment that it ought not to have been given 
upon the Plea of plene wp; rey and for it 
Dorcheſter and Web's Caſe, 1 Cro. Hutton 128. 6 
Raſt. Entr. 323, 329, were cited; but eco 
were cited Shipley's Caſe, & Tin. 13 Fac. Rat 
1104. & Mich. 13 Fac. Rot. 206. both in ti lane 


the Judgment ought to be affirmed according t0 
Shipleys Caſe. Twiſden dubitavit, and took Et 
ception, becauſe the Defendant was in Miſericm. 
dia, where the Plaintiff was not delayed, for tiv 


the Debt, and it is after Imparlance 5 and theſ 


|. Adminiſtrators, 
Per ffemed the Judgment. Levinz 1 Part 286. Noel 


v. Nelſon. | IN oh OG 5 
tool Scire Facias Teſte 12 Feb. the laſt Day of Hillary 


a MWTcrm, by the Plaintiff as Adminiſtrator againſt 


xo Ithe Defendant as Terre-Tenant, wha imparled 
nat generally, and afterwards demanded Oyer of the 
"on Letters of Adminiſtration, which did bear Teſte 
wel 26th of March after, between Hillary and Eaſter 
an erm in the Time of Vacation; upon which the 
un Defendant pleaded it in Abatement. The Plain- 


in" tiff thereupon demurred, becauſe he might not 
tion plead in Abatement after a general Imparlance. 
bot per Cur, It appearing now upon the Record, 

that the Plaintiff had brought his Action before 


What he could not have Scire Facias teſted after the 
12th of Feb. till Term Paſch. in this Court; and 
lthough in rei veritate he might ſue after the Ad- 
miviſtration granted in Time of Vacation. Other- 
wiſe it is where the Suit is by Original out of the 
hancery, where the Court is always open; tamen 
ILere of this Judgment; for it appeareth not truly 


Lie, that coming in after general Imparlance. 
lance, Levinz 2 Part 197. Harker v. Moreland. | 
| And now to what we have declared to | direct 
Wills and Teſtaments, and Executors in the true 
Eſtates are to be adminiſtred and diſpoſed: of, 
hen there is no Will or Teſtament made or de- 
lared by them. It remains only, That we de- 


lace what Variety of Caſes and Suits have hap- 
9885 pened 


the Cauſe of Action, the Court ex Oficio ought 
to abate the Writ; and ſo they did, although 


don the Record when the Adminiſtration bore 
duere tamen, for the Oyer might be after Impar- 


eſtators in the due and legal forming of their : 
nd regular performing of them: And how Mens 
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_ thereupon, concerning the various Kinds of 


Deviles and Legaties. 
pened for want of the due and legal Forming, © 


or true and regular performing of Wills and Tet; i. 
ments, and the Reſolutions and Judgments given 


— 
TY 


_._  » Deviſes and Legacies. . 
Eviſe is where a Man by his Teſtamenm 
iveth Lands or Tenements, or Good E 
And if the Executor will not deliver Goods u 7 
the Deviſee, he hath no Remedy by Comma b 
Law: But he muſt have a Citation againſt tel I. 
Executors to appear before the Ordinary, o h. 
ſhew Cauſe why he performs not the Will of te E 
Teſtator. „ be 
For the Deviſee may not take the Lega E 
but it muſt be delivered to him by the Exea-W of 
tors. 5 | 0 
If a Man deviſeth, either by ſpecial Name oY th 
generally, Goods and Chattels, Real or Perſonal fo 
and dieth ; the Deviſee cannot take them witl-W ir 
out the Aſſent of the Executors. But when a 
Man is ſeiſed of Lands in Fee, and deviſeth te fh 
ſame in Fee, in Tail, for Life or for Years, th ar 
Deviſee ſhall enter; for in that Caſe the Exc tm 
tors have no meddling therewith. And the Free it 
hold or Intereſt in Law is in the Deviſee befor th 
he doth enter; and nothing in that Caſe havin 
regard to the Eſtate or Intereſt deviſed, deſcendeii Ci 
to the Heir: But if the Heir enter, or hold the I do 
viſee out, he may either enter or have his Writ 
ex Gravi op Coke's 1 Inft. 111. a. 2 
A Deviſe may create an Inheritance by othe _ 
Words than a Gift can, yet cannot a Devi U 
direct an Inheritance to deſcend againſt the Ru at 


8 


n and Leiractes: 


of Law. And the Statute provideth, That Fo- 
luntas Donatoris, Sc. obfervetnr. <6 18 1 84 Inft. 


25. 4. 
is a good Eſtate· tail. Coke's 1 Iſt. 27. a. 


male, the Son of the Daughter ſhall not inherit. 
Coke's 1 Int. 25. a4. 

If a Man by his Will deviſe his Lands to his 
Executors for Payment of Debts, and until his 
Debts be paid: In this Caſe the Executors have 
but a Chattel and an uncertain Interef in the 


have it for their Lives, then by their Death their 
Eſtate ſhould ceaſe, and the Debts unpaid z but 
being a Chattel, it ſhall go to the Executors bf 
Executors for the 5 of his Debts. But 


One hundred Pounds be paid; for there, becaufe 


for Life determinable upon Payment of One hun⸗ 
dred Pounds. Coke's 1 Tf. 4 28 2 £40 | 
| If Ceftuy que uſe had deviſed that his Wife 
ſhould fell his Land, and made her Executrit, 
and died, and ſhe took another Huſband, ſhe 


it in auter Droit, and her Huſband ſhould be in 
the Deviſor. Ibid. 112. 

Stat. 32 & 34 H. 8. do not * ae the 
Cuſtom to deviſe Lands; for affirmative Ack 
* not take away Cuſtom. Cole's 1 Tiſti 11 5. 

Tenant in Dower- m deviſe Corn growing: 
Cole's 2 Inft; 8 1. 

If a Man make: a Feoſfment to the Uſe of his 
Will, of. to the Uſe of ſuch Perfon or ere 
ind of fach Eſtate or * as he ſhall pa, 


Land, until his Debts be paid; for if they ſhould 


might ſell the Land to her Huſband; for ſhe did 


Where a Deviſe to aMan, and 155 Heirs male, - 


— 


otherwiſe it is, if a Leaſe be made to a Man until 


the Rents are uncertain, the Leſſee hath an Eſtate 
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Where by a Deviſe to a Man, and his Heirs 


- 
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terable at the Pleaſure of the Deviſor, and the 


if ſuch Feoffor by Will deviſe. the Land it fel; n 
without Reference to his Authority, there it ſhall 


-be for a 33 unleſs it be expreſſed in the 


Lands be deviſed in Fee ſimple, or Fee-tail, ht 


Ex gravi Querela, for to execute that Deviſe. 


hath the Reverſion, ſhall have this Writ. J. N. 


Deviſes and Legacies. 


by his Will. By Operation of Law the Uſe doth 
veſt in the Feoffor, and he hath the Uſe in the 


mean Time, and is ſeiſed of a qualified Fee, til WM "| 
Declaration be made according to his Power, and 
then the Eſtates take Effect by Force of the Feoff- 
ment, and the Uſe is directed by the Will. Zn b 


paſs by the Will. Cole's 8 Rep. 18. Sir Eval? 
Clere's Caſe. _ I aa. 

If a Man deviſe Lands to one, and his Hein, 
and afterwards the Deviſee dieth before the De. 
viſor, the Deviſe is void. For the Will was a. 


Heir cannot be a Purchaſor. Coke's 1 Rep. 156, 
Rector of Chedington's Caſe. © 
A Deviſe imports a Conſideration. in it elf, 
and therefore cannot be averred to be to the Uk 
of any but the Deviſee, if it be not expreſſed in 
the Will. No more can a Deviſe be averred to 


Will. Coke's 4 Kep. 4. Vernon's Caſe. _ 
The Writ Ex gravi Querela lieth, where a Man 
ſeiſed of Lands or Tenements in any City or Bo 
rough, or in Gavelkind; which Lands are de. 
viſable by Will Time out of Mind. Now if ſuch 


to whom this Deviſe is made, ſhall have this Wnt 


The Remainder in Fee to a Stranger, if Ie 
nant in Tail enter and die without Iſſue, he ii 
the Remainder ſhall have this Writ. And the 
Heir of the Deviſor for want of Iſſue, or he who 
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= ' Deviles and Legactes. 


A Man deviſeth Lands in London to his Wiſe, 
upon Condition, that if ſhe marrieth, the Lands 
hall remain to his don in Tail, and for Want of 


ſuch Iſſue, the Remainder to the right Heirs of 
the Donor in Tail. The Wife taketh Huſband, 


and ſhe and her Huſband occupy the Lands, 


he in the Remainder dieth without Heirs of his 


Body. The right Heirs of the Donor ſhall have 


a Special Writ of Ex gravi Querela. Co. 10 Rep. 


Mary Portington's Caſe, 

By Cuſtom of London, a Man may deviſe all 
= Lands: But to his Wife he can deviſe only for 
Life 3 LE 2 NE RET TOTO BY £4 

The Goods of a Freeman cannot be deviſed 
But the Wife ſhall have one third Part, and the 
Children another third Part and the other 


third Part ſhall be diftributed or diſpoſed: of for 


the Good of his Soul; and this is called the Death's 
part. The City Law, pag. 4. and may deviſe in 


Mortmain. | 


Deviſee of Lands may enter into them without 
Livery of Seiſin thereof to be made to him. 
06. I. i . 8 

If a Man by Teſtament deviſe that his Execu- 
tors may ſell the Tenements he hath in Fee. lim - 
ple, after his Death the Executors may ſell the 
Tenements, and put out the Heir; but in this 
Caſe they muſt all join. But if a Man deviſe 
Lands to his Executors to be ſold, and one of the 
Erecutors dieth, the Survivor may ſell the Land, 


becauſe as the Eſtate ſo the Truſt ſhall ſurvive, 


And what might be done by Cuſtom in ſome 
Pome Places when Littleton wrote, may now 
done generally by Stat. 32 G 34 H. 8. And if 
one Executor refuſe to ſell, the others may ſell, 

but not to him that refuſeth. 1 I»ft, 113. a. 
” E e 2 And 


2 
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TDPevites and Legacies. — 
And it is better to give them an Authority 
than an Eſtate, unleſs the Teſtator intend they 
ſhall have the mean Profits till Sale. Co, 1 Inf, 
And here you may note a Diverſity between 
a Deviſe which may create or paſs an Eſtate, 


that cannot by Conveyance or Act executed in 
Life of Deviſor. Tbid. 42. VV 
There is great Difference between a Feoffment 


of Lands upon Confidence, or to Intent to per- 
form his Laſt Will; and a Feoffment to the Uſe of 
ſuch Perſon or Perſons, and of ſuch Eſtate and 
Eſtates, as he ſhall appoint by his Will. For in the 


firſt Caſe the Land paſſeth by the Will, and not by 


the Feofiment, &c. Coke's 1 Inſt. 231. a. b. 
Where Lands are given to a Man, and the 
Heirs male of his Body, upon Condition, that if 


he die without Heir female of his Body, that then 


the Donor ſhall re-enter, this Condition is utter- 
ly void; for he cannot have an Heir female of 
his Body ſo long as he hath an Heir male. Coles 
1 In. 164. TS 3 

A Deviſe to a Man and his Heirs male makes 
a good Eſtate-tail, 27. a. But the Son of the 
Daughter ſhall not inherit. 8 
Lands are deviſable according to the Cuſtom 
of ſeveral Places, as in many Places all, in ſome 
Places only ſuch as the Deviſor hath purchaſed, 
In ſome Places he may deviſe any Eſtate: In 
ſome Places for Life only, c. And Voluntas 7: 
flatoris eft ambulatoria uſque ad Morte. 

A Woman cannot deviſe Lands ſhe: hath in Fee 


to her Huſband, becauſe ſhe is Sub poteftate Vii 


ſui, and hath not Power to deviſe the ſame; but 
a Man may deviſe to his Wife. 


And 


Deviſes and Legacies, 
And it is truly ſaid, the firſt Grant and the laſt 
Will are of greateſt Force. LT 
Where in one Will are divers Deviſes; the 
laſt ſhall ſtand : Cum duo inter ſe pugnantia reperi- 
tur in Ieſtamento, ultimum ratum eff, Cole 
1 Inſt. 112, 113. | : 1 ny 
It a Leaſe be deviſed to one and his Heirs 


male of his Body, yet his Executors ſhall -have 


it. For a Term is but a Chattel, which cannot 
he entailed; and ſuch Deviſee may well alien 
the Term to whom he pleaſeth. Coke's 10 Rep. 87. 
Leonard Lovie's Caſe. 1 | 

A Man deviſed Lands to one for his Life, and 
after to his next Heir male: Agreed he hath but 
an Eſtate for Life, becauſe he had expreſs Eſtate 


for Life deviſed to him, and the Remainder is li- 
mited to his next Heir male in the ſingular Num- 


ber, and the right Heir male of the Deviſee can- 
not enter for the Forfeiture in the Life of the De- 
viſee, for he cannot be Heir as long as the De- 
viſee liveth. And the Deviſee by Feoffment de- 
termining his Eſtate for Life by a Condition in 
Law annexed to the ſame, it cannot afterwards 
be revived, and therefore the contingent Remain- 
der was not deſtroyed : But if Tenant had been 


| Ciſſeiſed and died, it had been otherwiſe. Co, 


1 Rep. 66. Archer's Caſe. 1 5 

A Deviſe may create an Eſtate otherwiſe than 
a Gift can, yet cannot a Deviſe direct an Inheri- 
tance againſt Rules of Law: And the Male muſt 
make his Conveyance by Males only, and the 
Female by Females only. Therefore the ſafeſt 
Way when a Man will entail his Lands to the 
Heirs male and female of his Body, is to limit 
the firſt Eſtate to him and the Heirs male of his 
Body, the Remainder to him and to the Heirs 
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Co. 20 Rep. 53 Lainpet's Caſe. 


Diäervites and Legattes. 
of his Body, and then all his Iſſues whatſvever 
are inheritable, Co. 1 II. 25. b. Co. 1 bf, 
If a Man —_ by his Laſt Will, Lands or Te 


nements to a Man and to his Heirs male, this by 
Conſtruction of Law is an Eſtate-tail; the Lay 
ſupplying the Words (of his Body) 
A Man poſſeſſed of a Term for Years, by his 
Laſt Will deviſed the ſame to one and the Heirs of 
his Body begotten, and made his Executors, and 
dies; the Deviſee entreth by the Aſſent of the 
Executors, hath Iſſue and aliens the Term, and 
dieth; this Alienation barreth the Iſſue ; for a 
Term of Years cannot be entailed. Co. 4 Inf. 8). 
That the firſt Deviſee cannot bar an exec 


tory Deviſe : And that requeſting and accepting 


a Thing, imply an Aſſent, Non enim refert an qui 
aſſenſum ſuum præbet verbis an rebus ipſis & fat, 
Such Eſtate cannot by the Rules of Common 
Law be conveyed by Act executed in his Life 
time by Advice of Counſel: Such Eſtate cannot 
be deviſed by the Will of a Man who is intendel 
in Law to be void of Counſel, Co. 1 Rep. 8). 
Corbet's Caſe. CO OO TOR 8 
And any Man at this Day may give Lands 
Tenements or Hereditaments, to any Perſon ot 
Perſons, and their Heirs, for finding of a Preact- 
er, Maintenance of a School, or any other cha. 
ritable Uſes. And it is good Policy upon ever} 
ſuch Feoffment or Eſtate to reſerve a ſmall Rent 
to the Feoffor and his Heirs, or to expreſs ſome 


| fach Conſideration of ſome ſmall Sum. For then, 


although the Statute make the Uſe expreſſed yoid, 


yet the Feoffees ſhall be ſeiſed to their own 1 
8 en 377 O08 
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- Deviſes and Legacies. 
and not to the Uſe of the Feoffors as they ſhould 


be without Conſideration. Co. 1 Rep. 24, 25. 


Porter's Caſe. 


In 38 H. 8. Dyer 162. William W borwood ſeized 


of Land to the Value of Three hundred and ſixty 


Pounds, of which ſixty Pounds was by joint Pur- 


chaſe to him and his Wife during the Coverture; 
deviſed, That his Wife ſhould have a third Part 


of all his Land during her Life, with thoſe Lands 


ſhe had in Jointure ; the Aſſignment to be made 


by his Executors, ii it were not contrary to Law. 


This Widow refuſed her Jointure of ſixty Pounds, 


and demanded a third Part of the whole Inheri- 


tance; viz. One hundred and twenty Pounds as 
her Legacy, and a* third Part of that which re- 
mained for her Dower, viz. eighty Pounds; at 
laſt it was by Agreement ordered anddecreed in 


the Court of Wards, That ſhe ſhonld have the 


Legacy ut ſupra, and forty Pounds over for her 
Dower, The Woman's Lawyer, 185, 186. 

The Party had two Sons and two Daughters, 
and deviſed by Will, That if one died before 21, 


the other ſhould have her full Part. Afterwards 


the Defendant marrying, the Survivor was pro- 
miſed to have both Portions, and made Jointure 


accordingly. The Will is void in that Point, be- 


cauſe by Cuſtom the Son ſhould have Part. Ni- 


cholas contra Dutton. The like in Bacon's Caſe, 


Tothill's B % ES. 

Where a Deviſe is void in Law by Miſrecital 
of a Grant, and Lack of an Attornment; the 
Court decreed it good, Bacon's Caſe, Tothill, 
10 | „ 

A Deviſe without Attornment good. Co. 1 If. 
III, 112, 322. 5 | „ 
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424 _ Deviſes and Legacies. 
| One Jointenant promiſed the other upon his 
Deathbed, that he would not take Advantage 
of the Survivorſhip, but ſuffer him to diſpoſe of 
it by his Will, by which he deviſed Part for the 
Payment of his Debts, and the Survivor was or- 
dered to make the Eſtate accordipgly. Cary; 
81. | | 
on Deviſe to an Heir on Condition to ſell, yoid 
in Law, yet good by way of Truſt in Equity, 
Caſes of Chancery, 177, 179. | 
A Deviſe of all Eſtates Real and Perſonal for 
Payment of Debts is a Deviſe in Fee. Lid. 19). 
A Deviſe to two Legatees equally ; the Deviſe 
is joint, and yet the Intention prevents Survivor 
ſhip, Bid. 239. | 5 
Portions deviſed out of Lands payable at pre. 
fixd Days, which the Premiſſes will not do, 
amounts to a Deviſe to ſell. Ibid, 129, 
Buy the Stat. 32 H. 8. cap. 1. every one (er. 
cept a Woman Covert, an Infant under the Age 
of One and twenty Years, or a Perſon De non ſav 
Memorie) may, by their Laſt Will and Teſts 
ment in Writing, or other Act lawfully executed 
in their Life, give, diſpoſe, will or deviſe, all 


uch Lands, Tenements and Hereditaments, as . dur 

they are ſolely ſeiſed of in Fee-ſimple, or as much ane 

as of Right in them is, of all ſuch Lands, Tene- Watts 

ments and Hereditaments, as they are ſeiſed of in 351 

Fee ſimple in Coparcenary, or in Common in ; 

Fee-ſimple to any Perſon or Perſons (except to er 

Bodies Politick and Corporate.) And two Parti not 

of three of all ſuch Lands, Tenements or other or 
Hered:taments, as they hold in Knights Service. Wh 10 

7 See 12 Car. 2. cap. 2. 32 H. 8. c. I. and 34 @ 35 ln. 
1 H. 8. cap. 5. Co. 1 Inft. fol. 111; b. Swinb. Part 3. vis 


$8. 3, 4 and Fg. Air. of Stat, Title Wilk, | 


Deviſes and Legacies. 


425. 


ſonal, moveable and immoveable, may be de- 


viſed by Will or Teſtament, except in ſome cer- 


tain. Caſes. | 


As where two Men are jointly poſſeſſed of 


Goods and Chattels, real or perſonal, one of 
them cannot make his Will, and bequeath his Part 


to another; for when he dies his Part goes to the 


Survivor, and ſo it is in Lands, Tenements and 
Hereditaments. Cowel's Inſt. 140. 


Nor can a Spiritual Perſon, or Maſter of a 
College, or Hoſpital, or Mayor of a City, de- 
I viſe thoſe Things which belong to their Church, 


College, Hoſp.cal or City; nor can the Crown 


or Jewels of the Realm be deviſed by Will, but 


they may be given by Letters Patents; and a 
Parſon by Will may deviſe the Corn growing on 
the Glebe Land at the Time of his Death. F. N. B. 
Deniſe 5. Stat. 28 H. 8. cap. 11. 8 
The Husband cannot deviſe ſuch Goods as his 


Wife hath, as being Executrix to another, nor 


ſuch Things as are in Action, as Debts due to 
ber before Marriage by Obligation or Contract, 
unleſs he and his Wife ſue and recover the ſame 
during Marriage, or that he renew the Bonds, 
and take them in his own Name; otherwiſe, 


after his Death, they remain to her. Co. 1 It. 


351. 5. | 


Alſo if the Husband be poſſeſſed of a Term. 


or Leaſe for Years, in Right of his Wife, he can- 
not deviſe it by his Will, but he may grant it away 
or diſpoſe of it in his Life-time; or if he make 
no Diſpoſition thereof, yet if he ſurvive her, then 
it falls to him; and, in ſuch Caſe, he may de- 
nie it by Will, Ibid, e e 


Deviſees 
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Deviles and Legacies. 
Deviſees or Grantees who purchaſe, or hay: 
Grants by Charter or Conveyances, if they in. 


roll them, and it be allowed in the Court of Kings 


Bench, they ſhall not be compelled to plead the 


fame to any Inquiſition by the Court, &c. Kat. 
45 V. & A. cap. 22. . 


An Adminiſtrator cannot deviſe thoſe Goods 


by Will which he hath as Adminiſtrator to ano. 


ther Perſon dying Inteſtate; but Adminiſtration 


thereof ſhall be committed to the next of Kin 


to the firſt Inteſtate ; neither can an Executor de- 
viſe thoſe Goods by way of Legacy which he hath 
as Executor; but he may make his Teſtament, 
and appoint another Executor, who ſhall have 
the Adminiſtration of the ſame Goods to the Uſe 
of the firſt Teſtator. F. N. B. Adm. 3. Switl, 
part 3. Sect. 6. 1 | | 

It a Woman Tenant in Dower ſow her Land 
and afterwards marry, and the Husband dies be 
fore Severance of the Corn; in this Caſe it re 
mains to her, and he cannot deviſe it : But if it 
had been ſworn after the Marriage, he might 
have deviſed it. Abridg. Doctor & Student, Lib. i. 
can. 20. | | 

Widows may bequeath the Crop on the Ground, 
as well of their Dower as of other Lands. 

If the Teſtator hath neither Wife nor Chill 
at the Time of his Death, he may then dif 
poſe and deviſe all the clear Refidue of his Goods 
and Chattels, over and above the diſcharging 
his Funeral Expences, and his Debts. Swinb. part 3. 
Seck. 16. e | 
But it is the Cuſtom of many Places, eſpecial 
ly within the Province of Tork, that if the Teſts 
tor have a Wife or Child at the Time = h 

| ar : 


\Deviſes and Legacies. 
Neath, that then he can but diſpoſe of Half of 
ach his clear Goods, and the other Half is to 
9 eo. to the Wife or Child; and if he have both 2 
de N Vife, and Child or Children, at the Time of 
his Death, then the Goods are divided into three 
parts; whereof one Part is to the Wife, another 
a e the Child or Children, aud the other third 
part, called the Death's Part, is left to his diſpo- 
im ng; and if no Diſpoſition be made thereof, it 
zin falls to the Executor. But Note here, That if 
de. the Child or Children were Heir to the Teſtator, 
ath Nor were advanced by the Teſtator in his Lifetime, 
nt then the Teſtator may deviſe one Half of the clear 
ave Goods, and the other Half ſhall go to the Wife. 
F. N. B. Bre. de Rat, part. bonorum. 
Note, Where the Wife and Children ought to 
have a rateable Part of the Goods of the Deceaſed, 
be it third Part or Half, as the Caſe is, there al- 
ſo they ought to have a like Part of the Debts 
due to the Deceaſed, after they are recovered by 
the Executor or Adminiſtrator ; but of Leaſes 
they can have no rateable Part, where they uſe 
to have a rateable Part of the moveable Goods and 
Debts recovered, unleſs it be by ſpecial Cuſtom 
of the City, County, Deanry, or Place where the 
Teſtator dwelt, and had ſuch Leaſes. Swinb. part 3. 


hill bed. 16. | | 1 

hit This rateable Part of the Goods to the Wife and 
00% Children is ſaved to them by the Statute of Mag- 
gd Charta : But Note, the Wife or Children can- 


not ſue the Executor or Adminiſtrator for their 
ateable Parts till all the Teſtator's Debts be paid, 
and then what remains is to be divided according 
0 the Rules aforeſaid, into two or three Parts 
fore any Legacies be paid; for they muſt all = 


s  Deviles and Legacies. 
paid out of the Death's Part after the Divi. 
ſion. Mag. Ch. cap. 18. F. N. B. 122. b. Co. 2 by V 


But now by Stat. 4 & 5 V. & M. cap. 2. Per. i 
ſons inhabiting, or who ſhall have any Goods in 


the Province of Tork, may by their Wills diſpoſe t 
of all their Perſonal Eſtate as they ſhall think fit; 

and their Widows and Children and other Kin- A 

dred ſhall be barred to claim any Part of the Per- * 

ſonal Eſtate, in other manner than as by their 55 

Wills ſhall be appointed. But this Act ſhall nt fl f 


extend to Freemen of the Cities of Tork and 
Cheſter inhabiting in the ſame or Suburbs thereof he 
at the Time of their Death. Stat. 4 5 V. & M. 0 
. is | 

Maddie may be given divers ways, either 
Simply or Conditionally, That Legacy is ſaid 7 
to be Simple which is given without a Condition ; 
annexed to it: And as in appointing an Executor, 
it matters not after what Form of Words it be, 
ſo it is in the bequeathing of a Legacy, for it ſig- 
nifies not after what Form it be given; ſo that 
the Teſtator's Meaning do but appear, whether 
it be in Goods and Chattels, or Lands and Te- 
nements. Sw7nb. part 4. Sect. 4 mm. 18. 

Note, That a Legacy may be given from a 
certain Time, or until a certain Time, albeit the 
Legatary die in the mean Time, before the Day 
come; yet the Executors or Adminiſtrators of 
the Legatary may recover the ſame when once 
the Day is paſt, as the Legatary himſelf might 
have done if he had lived ſo long; unleſs the 
Meaning of the Teſtator be to the. contrary, or 
that it be ſuch a Thing as cannot be tranſmitted 
to the Executor, as Perſonal Service; But if the 
Legacy be given after an uncertain Tyne, as 

3 1 where 


' Deviſes: and Lenactes 


where the Teſtator gives to A. B. one hundred 


pounds when his Son ſhall die, or the like; there, 
if A. B. die before the Time come, the Executors 


or Adminiſtrators of 4. B. can then recover no- 


thing. Swinb. part 4. Seck. 17. 


De boon LY 
Authority take the Legacy and ſerve himſelf, but 


muſt receive the ſame at the Hands of the Exe- 
cutor; except in ſome Caſes, as where the Le- 
gatary is poſſeſſed of his Legacy at the Time of 


the Teſtator's Death; for in ſuch Caſe he may 


retain and keep it, if there be ſufficient Aſſets 
beſides in the Executor's Hands to pay the Te- 
ſtators Debts; or if the Teſtator give Licence 


to the Legatary to enter to his Legacy, then he 


may do it, without the Executor's Conſent; and 


if he be both Legatary and Executor, then he 


may ſerve himſelf. Swmnb. Part 4. Se. 4. num. 23. 
If the Teſtator bequeath to A. B. all his 


Goods; in this Caſe it is the Opinion of ſome, 


That A. B. ſhall have the Teſtator's whole Eſtate, 
actively and paſſively, (only his Lands, Tene- 
ments and Freehold: excepted) being in Effect, 


his Executor or Heir, as the Civil Law terms 


bim, and is hereby chargeable with the Teſta- 


tors Debts ſo far as the Goods will extend. Svinb. 


dart 7. Sect. 10. 


But others are of Opinion, That if a Man 
grant omnia bona; (that is all his Goods) in this 
Caſe Leaſes for Years, nor a Ward, nor Things 
in Action, as Debts upon Promiſe or Obligation, 


ſhall not paſs thereby, for theſe. are Chattels. 


Hitch. part 44. b. ü DL rg L Weber 
But if the Teſtator do bequeath to A. B. all 
his Chattels, in ſuch Caſe he ſhall have the Te- 


Cat 


Rator's whole Eſtate, Leaſes and Wards too; for 
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_ Deviſes and Legactes. 
Catalla includes all but Freehold, as well immoyez: 
ble as moveable. Swinb. part J. Sect. 10. 
But Note, That A. B. by ſuch Deviſe ſhall not 
have Glaſs of the Windows, Wainſcot, Tables 
dormant, Fats in the Brew-houſe fixed to the 
Freehold, nor Furnaces, nor the Box or Cheſt 
wherein the Teſtator's Evidences are; nor Hawls, 
nor Hounds, nor Doves in the Dovehouſe, nor 
Fiſhes in the Pond, nor Deer in the Park; for 
theſe Things belong all to the Heir. Kitch. part 
45. 5. 46. 4. : Zi n 
Note alſo, That if A. B. die before he have 
proved the Deceaſed's Will, wherein he bequeathy 
to him all his Goods, or all his Chattels as afore- 
ſaid ; yet in ſuch Caſe Adminiſtration ſhall be 
committed to the next of Kin to the ſaid 4] 
and not to the next of Kin to the Teſtator. Swi, 
part 4. Set. 10. | 
But if the Teftator in either of the Caſes make 

another Man Executor, then the Legatary ſhall 
not enter into the whole Eſtate of the Deceaſed; 
but the Execator proving the Will is to enter, and 
may receive or ſue for all the Debts due to the 
Teſtator, and ſtands alſo chargeable with the Pay- 
ment of the Debts, and what remains is due to 
the univerſal Legatary. Swinb. part 7. Sed, 10, 
If the Teftator bequeath to 4. B. all his moves: 
ble Goods; here the Legatary may recover all 
the Teſtator's perſonal Goods and Cattle, both 
quick and dead, which either move themſelves 
(as Horſes, Sheep, Oxen, Swine, &c.) or can 
be moved by another, as Houſholdſtuff, Plate, 
Plough-geer, Wains, Carts, Corn in the Bam 
or Garner, and alſo Corn growing on the Ground. 
And ſuch Debts as were due to the Teſtator, 
and did ariſe by Reaſon of ſuch moveable 2500) 


9 


- Deviſes-and Legaeies. 

. WH and for ee whereof there lieth an Action 
* berſonal, do alſo belong to the Legatary; but 
the Legatary cannot ſue ſor the ſame. in his own 
| Name, if another Man be made Executor ; but 
me Executor muſt ſue for the ſame, and after Re- 
covery, deliver the ſame to the Legatary. Swinb. 
ks part J. Sed, 10. 7M, 


If the Teſtator bequeath to one all his Houſhold- 


fo ſtuff: In this Caſe he ſhall have all the Ta- 


bles, Forms, Stools, Chairs, Trunks, Cheſts, Cup- 
5 boards, Bedſteds, Curtains, Vallence, Rugs, Blan- 
kets, and all manner of Bedding ; and alſo Hang- 


Table-cloths, &c. Baſons and Ewers, Candleſticks, 


* Salts, Flaggons, Porringers, Sawcers, Oc. .Bowls, 
TY LEMLGS and all manner of Veſlels ſerving for 
+ BY cat or Drink, whether they be of Earth, Wood, 


Glaſs, Pewter, Braſs, or Silver, or Gold, if 
they were uſed in the daily Service of the Houſe, 
and not kept for Ornament only; and alſo Pots, 


Pans, Spits, Racks, and the like; and laſtly, 


an Coaches by ſome are held to paſs by the Name of 
the Houſholdſtuff. Thid. | ny at + tte 
Nay. But Apparel, Books, Weapons, Artificers Tools, 
* # Cattle, Victuals. Corn in the Barn or Granary, 
Wains, Carts, Ploughs, c. and Veſlels affixed 
: + Jo the Freehold, do not paſs by the Name of 
: all Houſhold ſtuff, Ibid, 5 Is „ : : |. 
both If the Teſtator having Store of young Colts, 
les wileth his Executor to give to A. B. two Colts 


of the Age of two Years, and after the making 
of the Will liveth many Years; in this Caſe, 


. there is due to the Legatary two of the firſt Colts, 
ound. Nobich were extant at the Time of the Will 


is Death, Thid, Sod. 11. 


E 
* 


the ings, Carpets, and all manner of Linnen, as Sheets, 


making, and not of the laſt Colts at the Time of 


1 
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If 20 Teſtator bequeath to A. B. all his Goë 
nen are in ſuch a Place, and afterwards he 
brings more Goods thither, and then dies » her 
the Legatary ſhall have only thoſe Goods whic 


where there when the Will was made, and not d 
thoſe Goods too which were brought thither alter t! 
ward. Swinb. part 7: Sed. 11. 01 
But if the Teftater had ſaid, I bequeath to 
B. all my Goods which ſhall be in ſach a Place f 
or all my Goods which may or can be found u 
"ſuch Place; here all the Goods in that Plau © 
at the Time of the Teſtator's Death, are due ui 
the Legatary, though they were brought-thiteſ ar 
Ba the Teſtator after the making o his ig ur 
| m 

It the Teſtator bequeath to A. his Herl ' | 
Cattle, and there is but one left at the Time oil to 
fir Deceaſe, the Legatary can recover no mat ſh; 

: or 
IF the Teſtator bequeath to a Child in 1 the ll th 
- ther's Womb one hundred Pounds; in this Caſe, i Fa 
the Mother bring forth two or three Children the 
that Time, the Legacy is to be divided among be 
5 them. Swinb. part 4. Set, 20. it 
Blut if the Teſtator ſay, It my Wife bring ot Ns 
any Child, I give to the ſame one hundred Pom 9” 
Here if ſhe bring forth two or three Children 
that Time, then every Child ſhall have one ht his 
dred Pounds, if the Teſtators Goods do ſult Ex 
to ſatisfy the ſame; unleſs it be ſufficiently pra 6 
that it was the Teſtator's Meaning, har i Ca 
ſhould have no more but one Hundred Pour Pau 
among them. Ibid. Pet 
_ Where the Teſtator doth bequeatii ten beat * 
to A. B. remaining in ſuch a Cheſt, and at H At. 
a Death only five Pounds is found in the ing tun 


Ch 


S ; 


belt. In this Caſe the Legacy: is good for only 
the five Pounds found in the Cheſt, and no more 
hete Spith, Furt 7. Seck. 15. num 15. 8 4 5 TE 
hich If the Teſtatot do imagine himſelf to be in- 
| not 

ftet 


debted to another Perſon, and doth bequeatn 
that Debt to the ſame Perſon, which he errones 
oully ſuppoſeth he oweth him, not expreſſing any 
Sum, in this Caſe the Legacy is void; but if he 

ſay, I do bequeath ten Pounds to ſuch a Perſon 
which I owe him, whereas the Teſtator knows hs 
owes him nothing, yet in this Caſe the Legacy 
is due, notwithſtanding the falſe Demonſtration z 
and here the Teſtator is not preſumed to err; 
unleſs the Executor make Proof of Error. Ibid; 


It the Teſtatot behueath One hundred Pounds 

to the Church, not mentioning what Church, it 
mall then be underſtood. of his Pariſh Church z _ 
or if he name a Church, and there be divers 
there of the ſame Name, and none of them his 
pariſn- Church; then the Executor, if he prove 
the Will, or the Ordinary if he refuſeth, may 
beſtow the ſame on which Church he will; but 

if the Teſtator's Pariſh-Church be of the ſame 
Name, it ought then to be beſtowed there: 
. ed 
Where the Teſtator doth bequeath que half of 
bis Goods to one Perſon, and makes another his 
Executor, willing and appointing that all his 
Goods ſhall be divided betwixt them; in this 
Caſe the Legatary ſhall have half before Debts 
paid, and the Executor the Remainder after 
Debts paid: As, where the Teſtator hath Goods 
to the Value of One hundred Pounds, and owetli 
Twenty Pounds out of the ſame ; here the Lega- 
taty ſhall have Fifty Fob and the' Exch 


_ Deviſes and Legacies. 
ſhall pay the Twenty Pounds Debt out of his hal. 
8 IF 2 Man bequeath Twenty Pounds to: A. and 
Twenty Pounds to B. and Twenty Pounds to C. 
and makes his Executor and dies, having Goods 
but to the Value of Twenty Pounds in all; of 


which Goods the Executor makes an Inventory; ! 
in this Caſe. he may pay which of the three he ] 
_ pleaſes his whole Legacy, and the other two are - 
without Remedy; or he may, if he pleaſe, pay ] 
every one of them a rateable Part; and if in Caſe 
the Executor make no Inventory, yet he is charge- \ 
able no further than the Value of the Goods: And e 
ſo if every Legatary in ſuch Caſe ſhould ſue him, 
they muſt prove Sufficiency of Goods, or other. 1 
wiſe they ſhould get nothing. Dr. & Stud. lib, 1. Ml f 
cap. 10. F 8 „ . 94 I 
it the Teſtator ſay, 1 Will that A. B. ſhall 
have an Horſe; here the Election belongs to the t. 
- Legatary : But if he had ſaid, I Will that my WW i 
Executor give to A. B. an Hoe, then the Elec. 
tion belongs to the Executor; and if the Words Wl 5 
of Election be directed to neither of them, then 1 
the Legatary ſhall make the Election, if there be g 
any ſuch Thing extant amongſt the Teſtators Wl n 
: Goods as is bequeathed; and if not, then the C 
Executor is to make the Election; and in Caſe tt 
where the Legatary chuſeth, he muſt not take the WW a 
very beſt, unleſs there be no more but two of the P. 
Things extant; for ſo he may do when the Te | 
ſtator grants him the Election, and as the Leg 6. 


tary may not chuſe the beſt, neither may the Exe 
cutor obtrude the worſt of thoſe Things extant; 
and where there is no ſuch Thing extant, then 
the Executor is to provide a competent Thing fat 


the Legatary. Co. 1 Iuſt. 144. B. 1 
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it che Teſtator bequeath two Horſes to two / 
Men, having no more, and one of them is a 
great deal better than the other; in this Caſe, 
he that is firſt named in the Teſtament ſhall have 
the Election. G. i M 144. .. mas, 
If the Teſtator give to A. B. Twenty Pounds if 
be will; in ſuch Caſe A. B. muſt expreſs his Wil- 
lingneſs to accept thereof by ſoine means, or elſe 
the Legacy is not due; and if he die before ſuch 
Expreſſion, then the Legacy is loſt, and ſhall 
go to his Executors or Adminiſtrators, which bthers 
wiſe it would not, if no ſuch Condition had beets 
| expreſſed; Swinb. Part 4. Sed. 6. num. 7. 

If an Executor have a Legacy left him by his 
Teſtator, and refuſeth to ſtand to the Executor- 4 
| ſhip, in ſuch a Caſe he loſeth his Legacy. Swinb: [i 

Part 6. Se&. 2. LL ro yo is oy jo. '# 

But if the Executor be not duly admoniſhed td 
take the Executorſhip upon him; then, if he be 
the Teſtator's Kinſman, or ſuch a Perſon to whom 

e Teſtator would have given the Legacy, tho 
| He did not perform the Will, and take the Office 

upon him; in ſuch Caſe he ſhall not loſe the Le- 
gacy then, by the Refuſal of the Executorſhip; 
neither ſhall the Wife loſe her Thirds, nor the 
Children their filial Portions, nor the Creditors 
their Debts, if any of them be made Executors; 
and reftiſe to take the Office upon them. Sb inb. 

2 „ 


7 


hee more before in the particular Treatiſe colekriig 

R „ re on 

| If 4 Legacy be beueathed to © City- Orphan 
ki any Part of Eiland, the Executof may || 

} 


to the Court of Orphans. Vent. 180. 


—— and Lenne . 
compelled to give Security (for Payment of it 


A. devifeth Land to B. for Life, paving — 


to C. duripg the Life of B. 61. Rent at Miche. WY 1 
as, and if unpaid, that C. might diſtrain for U. 
It ſeemed that this Word Paying, in this Cafe, is b 
not a Condition for Breach whereof B. ſhould 

_ forfeit his Eſtate, becauſe a Diſtreſs for the Rent t 

is given by the Will to C. Roll. 411. | d 
4 e Wife may not be ſulfore@: though © good te 
Uſes, to b Baß of any Money ſhe hath raiſd F 
out of her Huſband's Eſtate by Frugality. But WW |: 
otherwiſe-it is of Moneys raiſed out of à ſeparate U 
Maintenance. Caſes in Chancery 117, 118. Dm 
wr Pridgeon Sainſt the Executor Wi was Hl W 

Bt” +. 

Lands deviſed for the Payment of: Debts PF! | 

' Legacies, the Perſonal Eftate ſhall be firſt applied Ml fi: 
for the implied Intent muſt not without clear tx A 

' preſſion alter the equitable general Law. Caſe 
Chan. 297. Lord Grey againſt Lady Grey. 2 

Legacy not itactatile by Foreign Attachment. Fe 
Caſes in Chan. 257. Chamberlain againſt Chambe 

lain, and others. ſar 

A Citizen of Lene cannot deviſe bie Chili EI 

Part over to another, in Caſe his Child die in e 
his Minority. Caſes in Chane. 190. Pate again de 
Hatton, an! 
A Conveyance for Years i is not a Revocatim ent 
of a Deviſe in Fee, but pro tanto only. Caſes in Wl d. 
Chancery. 193. Barber againſt Took.. | 

Lands confracted 5 by a purchaſor paſs by bis 
„ Deviſe of the Purchaſor. Caſes in Chanc. 39. We 


A Deviſe of the Profits till a Child come to 21 eer 


Years of Years, is a good'Deviſe of a Term til aft 


the Child would be 21, though he died mw Wat 


Deviſes and Legacies. 
Caſes in Cee HS Creditors ef Church againſt 1 


Church. 


If the Feokfment 1 . to the Uſe of his 5 
h he deviſeth Land with Reſe - 


Laſt Will, althou 
rence to the F 60! ment, yet it Wenn F ouly 
by the Will. | 

A Man cannot during his ES convey an Eſtate 


to his Wife in Poſſeſſion, Reverſion or Remain- 


der: But he may by Deed covenant with others 
to ſtand ſeiſed to 9 Uſe of his Wife, or make a 
Feoffment, or other Conveyance to the Ule of 


his Wife: And now the Eſtate. is executed to ſuch 


Uſes by the Stat. 27 H. 8. 
All Deviſes of Land void, except in Wrigag | 
with three or four Witneſſes. 


And no Revocation of ſuch Will, vale: LO 


Writing or Burning, or Cancelling by the Te- 
ator, or by his Conſent. Stat. 29 Car. 2. Wing. 
Abr. Frands By 18 

A Caveat is only a Continuance for better In- 
formation: of the Spiritual Judge, but is of no 
Force againſt Common Law. 2 Cro. 463. 

A Termor of a Houſe for. 40 Years deviſtd FP 
ſame by his Teſtament without Limitation of the 
Eſtate which he gave: It ſhall paſs the whole 
Term, for the Deviſee may not have an Eſtate in 
the Meſſuage at Will, nor for Term of Life, nor 


any Term for Lears, or a Lear: : Therefore the 


entire Term ſhall paſs per _—_—_ Fuſticiariorwm: 
4e Banco. Dyer 307. Pl. 69. 

V, ſeiſed in Fee of a Meſſuage in London, by. 
his Teſtament in Writing devaſed it TIP: theſe 
Words: Item, I give the Fee-ſimple of my big- 
ger Houſe in Soper Lane to my Couſin A. L. aud 
after her Deceaſe to V. L. boo Son 


vas her Heir t, agg died. 4. entre 


"wr 


* 


(which . 
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died. If the Huſband ſhould be Tenant by the 


hogs ©: 


the Fand © Year qd mere without any Pr 


_  Teviſes and Legacies, 
and took Huſband, and had Iſſue by him, and 


Caurteſy ? Upon a Special Verdict in #jefione 


e Opinion of the Court was, That the 


eme had an Eſtate but for Term of Life, the 
Remainder to V her Son for his Life, and the 
Fee-ſimple to the Feme ; ſo the Huſband ſhould 


not be Tenant by the Courteſy, Et fic adjudicatur, 


%%% 55 
When the Intent of a Man expreſſed in his 


Teſtament doth not agree with the Law, the In- 
tent ſhall be taken as void. As if a Man deviſe 


Land to H. in Fee, and if he die without Heir, 


that M. ſhall. have the Land; this-Deviſe to M 


is void, for a Fee-ſimple cannot depend on a Fee · 


_ Dyer 4s FI. 5 85 | 
If a Man Will that his Feoffees ſhall make an 
Eſtate in Tail to 4. it is a good- Deviſe accord: 
ing to the Intention of the Deviſor, Dyer 123, 


* 


Infants within Age may not make à Deviſe, 
nor Women Covert may not Deviſe their Tene- 
ments by Licenſe of their Huſbands, nor in other 
manner during the Covertu re. ap 

Where a Man hath deviſed by his Teſtament 
enrolled, a certain Rent to ariſe out of his Tene- 


ment within the City of London without Clauſe of 


Diſtreſs; yet, by Uſage of the ſaid City, he to 
whom the Deviſe is made may diſtrain, and a 
voy the Taking, if the Rent be behind. And in 
the fame manner ſhall be done of all the An- 
cient Rents called Quit-rents within the ſame City. 

A Termor deviſed his Term to one whom he 
made alſo his Executor; the Deviſee. entred be- 
fore ahy Probate. of the Teſtament, and occupy'd 


bus 
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Deviſes and Legacies. | 
bate, and died, Quer, If his Executor (if he 
made any) or if his Adminiſtrator if he died In- 
reſtate, ſhould have the Term or not, or that the 


Ordinary ſhould commit the Adminiſtration as of 


the firſt Teſtator? And it was ruled there that the 
property of the Term was in the Executor by his 
Entry, and executing of the Deviſe without any 
probate. Dyer 367. Pl. 39. ne; 


1 


By the Cuſtom of London, A Foreigner as = 3 


as a Citizen Freeman may deviſe his Tenements 
in London, which he hath' in Fee-ſumple, to ano- 
ther in Fee : But ſuch Deviſe may not be made 
in Mortmain, unleſs by a Citizen or Freeman of 
the Cit ß, 8 

A Man ſeiſed of Lands in Fee in one Town, 
and in two Hamlets of the ſame Town, and by 
his Laſt Will deviſed all his Lands being in the 


Town, and in one of the two Hamlets by Name, 


Wy 


and died. And the Opinion of divers Juſtices, 


was, That nothing in the other Hamlet ſhould 
paſs. Dyer 261. Pl. 27. 


A Man filed .of Lands-in Fre made his Eres 


cutors A. and B. and by his Laſt Will wonld, 
That his Executor ſhould have and hold the Iſſues 


and Profits of two Parts of his Lands, till his 


Heir by the Common Law came to the Age of 
21 Years, to the Intent they ſhould pay his Debts, 


and perform his Legacies, and for the Educa- 
tion of his Child. One Executor died, the Sur- 


vivor made his Executor and died, the Heir be- 


ing yet within Age. The Queſtion was, If the 


Executor of the Surviver might meddle with the 


Diſpoſition thereof during the Nonage. And ie 


ſeemed he well might, for it was an Intereſt in 


the Executors by the Deviſe, and not an Autho- 
ity or Confidence oply. Dr 210. Pl. 24. 5 
1 4 


= 


8 


the Day (if he ſues for a Legacy) 
Duty preſently by the Condition; otherwiſe, 


A Man deviſed 
cutors, the Money raiſed thereby to be diſpoſed 
in Legacies particularly expreſſed" in his Will, and 
one of the Legataries after the Probate of the 


Teſtament ſued in Court Chriſtian for the Lega- 


cy. If Prohibition did lie in this Caſe was the 
Queſtion ;/ and as it ſeemed to the Judges it did 
Not lie, for that the Money was Aſſets in the 


Hands of the Executors, and no Remedy for 


the Legacy in the Temporal Court. | Dyer 264 
co. ls en ge endo apt fore ps * a 
Cote took a good Difference in Nodtor and 
Sharp's Caſe, Cr. Eliz. 466. when à Bond is for 
the Payment of a leſſer Sum at a Day to come, 
it ſhall be a good Plea againſt rens g. v before 


or it is a 


where a Statute or Obligation is for the Perform- 
ance of Covenants, or to do a Collateral Thing; 
there, until it be forfeited, it is not any Plea 
2gainſt a Legatee, ſor peradventure it never ſhall 
be forfeited, and may lie in perpetuum, and by 
ſuch means no Will ſhould be performed; but 
in ſuch Caſe, the Executor ſhall make a conditio- 


nal Delivery of the Legacy, (ſcil.) if the Obli- 


* 


the Legacy. Rolle s Abr. 9328. 
Pynes Caſe was cited by the Lord Chancellor, 
wherein it was reſolved, That where one ht 
ſecured Portions for his Children of 100 l. a. piece, 
and after by his Will deviſeth to each of them 
100 l. as a Legacy: That this would not double 
their Portions, unleſs it be plainly proved that he 
intendeg ſo to do. 2 Fent. 3438. 


* 4* : 
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gation be recovered, then the Legatee to re · deliver 


% 


£ 4 l 


— — 


r 77 K won © 


| OA ZE ED Keagattes. 

One deviſeth to F. S. all his Goods, Chattels 
and Hanſholdſtuff, and there was 30) l. in readx 
Money in the Houle, and he had deviſed to 4. 
1200 l. by the ſaid Will. The Court declared, 
That as to the 40% 1. though the Words were ge? 
peral, yet conſidering the Intenſion of the Teſta - 
tor, who by his ſaid Will had given to her a Le- 
gecy of 1200 J. if he had intended to have given 


her 407 L. more, he might in the ſame Place f 


his Will have given her 1600 Il. and decreed; 
That the 407 J. ſhould come into Account of the 
Perſonal Eſtate. Co. 1. Rep. 190. 
Several Legacies are given, the firſt is due, the 
other is not due till afterwards, the Executor may - 
not pay the firſt whole Legacy to the firſt, if there 
be not Aſſets to pay the reſt.” t. 
In Grove and Benſons Caſe, Legatees were 
decreed to abate in Proportion, where there was 
not enough to pay all Debts, though one of tho 
Legatees have à Statute and a Mortgage ſor his 
decurity of the Legacy, and his Legacy continu- 
ed no longer a Legaey ; yet his Legacy not being 
pil, he was decreed to abate in Proportion. 
Legacy of 125 J. was given to the Plaintiff ta 
te paid at ten Years of Age, and at that Age it 
vas paid to the Father, who after died inſolvent; 
the Infant at full Age ſued the Executers of the 
Deviſor for the 125 l. The Lord Keeper held it 
good Payment. But it appeared that the Fxe- - 
tor took Bond to fave him harmleſs, and then 
he took the Security at his own Peril, and there- 
dre decreed the Executor to pay it -Hollowaya, 
th ENS ns ws Ion 
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Leonard another Son and his Heirs, but if Tbonn 
had Iſſue living at the Time of his Death, then 


the Deviſor, and ſuffered a Common Recovery 


: by his Executor when C. ſhall attain to the Age 


an Eſtate for Life by the Deviſe, with a contin: 


ſolved by the whole Court, That Thomas did take 


iy De biles and Legacies. 
A. by his Will gives 800-1. to C. to be pai 


of 21 Years.. The Infant by his Guardian erl.. 
bits his Bill to have the Legacy ſecured; and it 
was decreed accordingly. | + 

_ Legacies may be recovered in the Spiritual 
Court againſt an Adminiſtrator, with the Wil 
annexed, or . againſt an Executor of his oy 
Wrong, as well as againſt an Executor by Right, 
EOS ͤ ß. . at 
A Man ſeized in Fee deviſed the Land to his 
eldeſt Son Thomas for Life, and if he died with- 
out Iſſe living at the 1 ime of his Death, to 


the Fee ſhould remain to the right Heirs of The 
mas for ever. Thomas entered after the Death a 


(under which the Defendant claimed) and die 
without Iſſue, whereupon Leonard entered, an 
made the Leaſe to the Plaintiff, and this Caſe 
was argued at the Bar twice, and two Queſtions 
were put ; Firſt, If Thomas had by the Will only 


gent Remainder to Leonard, or that the Fee was 
veſted in Thomas with an executory Deviſe to 
Leonard ? Secondly, If it be an executory Devils 
to Leonard, whether the Common Recovery did 
bar it? And after divers Arguments it was 1 


only an Eſtate for Life by the Will, the Remai 
der to his Heirs not executed; and although that 
he be Heir to whom the Reverſion -ſhould d- 
ſcend, it ſhall not drown the Eſtate for Life con 
trary to the expreſs Deviſe and Intent of ti 
Will, but ſhould leave ap Opening, " 5 
| | ; : . 7 2 E 


i 
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emed it, for the Interpoſition of the Remain- . 
A ers, when they ſhould happen to interpoſe be- I 
Ib. een the Eſtate for Life and the Fee; and they 
d ü npared it to Archer's Caſe, Co. 1 Rep. where 


though that Robert the Deviſee for Life was 
Heir, yet the Remainder to his next Heir-male 

as contingent, and not an Eſtate for Life to 
own by the Deſcent of the Reverſion; and fo 
he Eſtate of Thomas here, being no other than an 
ſtate for Life by the Deviſe, the Remainder to 


o he Leonard was a contingent Remainder, and barred - 

vichy the Recovery; and then the ſecond Point will 

1, to ot come in Queſtion, Whether an executorx = 
bonn Meriſe ſhall be barred by the Recovery? But up- [| 
then the firſt Point they all gave Judgment for | " 
Tee Defendant. - Lev. Rep. 1 part 11. Plunket v. = 
th dome, 5 992 7 oe” = HY 


In Ejectment in the Comman Pleas, and up- bp 
n Special Verdict, the Caſe was, That Ramſey, Fl 
n Alien Scot, before the Union had Iſſue four | ff 
ons, ſeal, Robert, Nicholas, John and George, 
bert had Iſſue three Daughters yet living, Ni- 
las had alſo two Sons, Patrick and William yet 
n Life, ohn had no Iſſue, George had Iſſue the 
flor. John being ſeized of the Lands in que- 


iſe uten, deviſed them to the Heir of Nicholas and 
Devil's Heirs, John and Robert being before Natu - 
y di zed by Act of Parliament, with Words, That 


hey ſhould inherit to any Anceſtor, Lineal or 
lateral, as fully to all Intents and Purpoſes as 
they had been natural Subjects born in England. 
fobn and his Wife are dead, and alſo George; Fu- 
ck the eldeſt Son of Nicholas entred as Heir of 
Nicholas. claiming by the Deviſe, againſt whom 
he Leſſor brought Ejectment as Son and Heir of 
hene, and Brother and Heir of John; W 


Fg 


Ap _ Deviſes- and Legacies. 
Caſe being argued in the Common Bench ty 
Points were made: Firſt, if the Deviſe to the 
Heir of Nicholas was good ? And reſolved by Bride. 
man and the whole Court, that the Deviſe was 
void. 1. Becauſe that Nicholas was in Life: H 
nemo 4ſt Heres viventis. 2. Nicholas being an Alien 
might not have, any Heir by our Law; Heir 
he might have in Scotland, not in England, where 
the Lands are which the Deviſe concerned. But 
then the Queſtion was, Secondly, If the Plain. 
tiff had any Title, or if the Lands ſhould eſcheat 
And upon that the Queſtion was, If John and 
George being Aliens, Sons of an Alien, might 
be Heirs or inherit the one to the other, by the 
Ac of Parliament, being naturalized as before? 


bs And after many Arguments in the Exchequer Will den 
| Chamber, it was adjudged, That the one Br 48 
| ther ſhould inherit the other by Virtue of the aid 1 
; Ac of Parhiament./ (eb tn E 
= And it was agreed, That where a Man had vhi 
= two Sons, and after is attainted; that the Son Kilr 
4 | mall inherit the one to the other, becauſe they Wand 
= had inheritable Blood derived from their Father ther 
and Mother before the Attainder, which could the 
= not be taken away by the Attainder afterwards. WJ kilr 
3 And for this Reaſon each of them might inherit WM the 
"i to their Mother the Lands which came by her; Mil 
but if the Attainder had been before the Birth af not 
the Sans, it had been otherwiſe, ©: Lev. Rey. 1. the 
part 59. \Collingwood v. Pe. ff; 
In Ejectment and Special Verdict, where »8Won 1 
= Man ſeized of Lands in Newcaftle upon Ty», the 
here the Lands are deviſable by Parol by theß they 

Cuſtom: By a Parol Will a Deviſe was in theſe. B. 

Words, I give all to my Mother, all to ny Mother. er 


And if the Lands ſhould paſs by theſe Wort. 


wal 


'Deviſes ann Legacies, 


wo ens the Queſtion. It was arg the 
kae King's Serjeant for the Plaintiff, who ſaid, That 


dr. all was incertain whether he intended Lands or 


ras Wl Goods; and by Jones ſor the Deſendant, wWbo 


nad, Qi omme dat nil excipit, and cited a Caſe 
en, Wl where by the Deviſe of all his Eſtate, all the 


leit . Eſtate as well real as perſonal did paſs, and 


ere I enloe 6. Deviſe of all his Livelihood extended 
But WW to Lands and Goods. But per Cu. All is all in- 
210- certain, and not ſufficient to diſinherit an Heir 3 


at and gave Judgment for the Defendant that the 
an Lands did not paſs! by the Will. Leuinx 1 part 


130. Bowman v. Milbank, © ee 
Nete, Witneſſes that are good Witneſſes in 
Trials at Bar in Common Law, are good Evi- 
dence* to prove a nuncupative Will. Vide Stat. 
40 mens HUM 5 ORR. 
In Ejze&ment: and upon Non cul. a Special Ver- 
lit, A Man ſeized of a Cloſe upon Part of 


bad which was a Houſe, and upon other Part of it a 


Sons Kiln, and alſo of two Mills adjoining to the Cloſe, 


they I and uſed them all together till the Year 1655. 


ther then he divided and ſold the Houſe and a Part of 
ould the Cloſe, and reſerved the other Part and the 
ards. BY Kiln, and uſed them with the Mill (and in Truth 


1erit i the Kiln was a Kiln for drying of Oats, and the 


her; Mills were for making of Oatmeal, but it was 
th of not found by the Verdict) and afterwards he ſold 


tif; and if the Kiln, and the Parts of the Cloſe 


re n which it ſtood, paſſed for the Defendant way 


q) ts moldy and held clearly by the Court — 5 
theßz ey did not paſs. Lev. Rep. 1 part 13 1. Archer 
theſe d. Bennet. 9 ws $4 _ Wp r 
otbr . A Baron and Feme were ſeized of à Copy- 
fort bald to them, and the Heirs of the Baron; the 

wal | 1 Baron 


4 by Glyn the 


*, * 
th, 
" 
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Deviſes and Lenacies; 


trecutory Demiſe, they all agreed, That it ſhall 
not be barred by the Recovery at Common 
Law, according to Pell and Brown's Caſe, 2 Gro, 
a fortiori; in this Caſe of a Copyhold, the Re- 


pal Point, no Judgment was given, but the Cauſe 
vas agreed to be adjourned in the Exchequer- 
chamber. Lev. Rep. 1 part 135. Snom v. Cutler. 

Ejectment and Special Verdict; Robert Keep 
ſeized of Spains-Hall, ſettled Part of it upon his 
Daughter for Life, and afterwards by Will deviſed 
the Houſe to his Wife for one Year after his 
Death, and then deviſed all his Lands not ſettled 
or deviſed to Thomas Keep, To hold to him and 


yet in Life, and ſhe brought the Ejectment for 
the Houſe 3 and if it did lie during the Life of the 


only; for it was admitted, that though the De- 
viſe was of Land not deviſed or ſettled, and not 
if the Eſtate not deviſed or ſettled, yet the Re- 


though that the Land was the ſame ſettled and 
levifed before, and ſhould take the Reſidue of the 


the Eſtate of the Houſe paſſed immediately after 


dot ſtay till both Parts of the Copulative was end- 
el, that is to ſay, till after the Vear, and after the 


tively s 


to her Eſtate: As to the Fourth, If it ſhall be an 


covery is no Bar without Cuſtom, and no Cu- 
tom is found to bar Eſtates by Common Reco- 
very; but the Court being divided in the princi- 


his Heirs after one Year after his Death, and after 
the Death of his Daughter, and died; the Year | 
after his Death was expired, and the Daughter is 


ſerſion would paſs by the Deviſe of the Land, al- 


ate in the Lands; and it was reſolved, That 
tie Year after His Death was expir'd; and ſhould 


bath of the Daughter, but ſhould take diſtribu- | 


Daughter, was the Queſtion. Argued at the Bax 


115 


diately after the Year expired, and the Reſidue 


them in Debt: The Writings were ruled to be 
Lev. 1 part 224. Dethick v. Caravatt. 


and in the Will was this Clauſe; That if any! 


cannot go to the College by Reaſon of the 8 


42 Eliz. notwithſtanding the Statute of Mot 


tively ; ſcil. That the Houſe ſhould paſs imite 


after the Death of the Daughter and Gilbert. V 
Fittie s, Caſes 2 Co. 655. 3 Co. 199. Co. 5 Ky Will 
Vyndbam's Caſe were cited, Lev. Rep. f part 212 N 


_ Coke v. Gerrard. 


It was moved to have Writings brought in er 
= the Defendant to have a Special Verdict at ſo 
the Aſſizes drawn up, where the Caſe wou H 


be, That a Man deviſed his Lands to his Ex:. Or 


cutors to be ſold for Payment of his Debts, an * 
the Lands being ſold, if the Money in ther be. 
Hands muſt be Aſſets at Common Law to char 


prong in, and Twiſden Juſtice faid, That he 
Had known it to be adjudged that they were A. 
ſets at Common Law without going to Chancen 


Upon Information that Stephen Newmun fe 8 
of Lands, devized them to Trinity- College in 
bridge, for the, Maintenance of a Scholar ther 


Cavil ſhall hinder this Deviſe, or that the ſamd 


tute of Mortmain, then I deviſe them to Run 
Newman and his Heirs ; and under this Pretence 
That by the Statute of Mortmain the Colleg 
could not have them, Robert Newmai entred, an 
held the Poſſeſſion of the Lands, whereupon t 
Attorney-General brought this Information | 
to have the Land eſtabliſhed with the Colle 
And all that appearing upon the Bill and Anſve 
and it being a Charity, it was-held by the Lot 
Keeper Bridgman; That it ought to be eſtabliſh 
with the College by Virtne of the. Statute ( 


Deviſes and Legacies. 
main, and notwithſtanding the Clauſe in the 
Will, and ſo it was decreed. And the Lord Keeper 
ſaid, That it did not differ from Lloyd's Caſe. 
Nyman in Cancellaria. 3 5 
A Man deviſed Lands to his Wife for her Life, 
and that after her Death the Reverſion ſhould be 
ſold, and the Money diſtributed betweeen the 
Heir and three Nephews; the Heir refuſed to ſell 
or to join with the Wife in the ſame. And upon 
a Bill exhibited in Chancery againſt him to com- 


bene pc! him to join in the ſame, the Bill was diſmiſs 
ed by the Lord Keeper Bridgman, who held the 
oil void as to the Sale of the Reverſion, it not 


being aid who ſhould ſell; but, in the Houſe of 
Peers, they, upon Advice with the Judges, re. 
verſed the Diſmiſſion, and decreed that the Heir 
ſhould ſell; for when no Perſon is appointed to 
ſell, it ſhall be intended that he ſhall ſell who hath 
the Eſtate, that is the Heir. Vide 5 H. 7. 12, B. Fer 
Hide, Fenwick & Finenx. A Deviſe that Lands 
ſhall be ſold, and not ſaid by whom, ſhall be fold 
by the Executors. The like Intent when they 
are to he ſold upon Payment of Debts. Lev, 
I part 304. Pits v. Pelham. - 98 
In Ejectment and Special Verdict; the Earl of 
Newport being ſeiſed, and having three Sons liv-: 
ing and two Daughters, one of which Daughters 
had Iiſue, the Wife of the Defendant, deviſed the 
Meſſuage called Nempor t. Houſe to the Wife of the 
Defendant in Tail: Provided, That if ſhe marry” 
without the Aſſent of the Earl of Mancheſter and 
others, or died without Iſſue, then to the Leſſor 
a the Plaintiff being then and yet an Infant; ſne 
having no Notice of the Condition, and being of 
e Age of fourteen Years maxtied without the 
66 Aſſent 
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Aſſent of the Earl of Mancheſter, Or. with the 
Defendant By. | | 
brought the Eje&ment, and the Caſe was arguel 


or a Conditional Limitation? For if it be a Con- 


Wife of the Defendant, were ſo, if that ſhould 


1. That the Provi 


. Deviſes and Legacies, 
He entred, and the Leſſor 
by - Counſel. 1. Whether this was a Condition, 


dition the Plaintiff is not Heir, and fo hath no 
Right of Entry; otherwiſe it is if it be a Limita- 
tion. 2. Be it the one or the other, yet Notice 
of it ought to have been given to the Deviſee be. 
fore the Eſtate ſhall be determined. 3. If Notice 
be neceſlary, if the Infancy of the one Party or 
the other; for as well the Leſſor as the Deviſee, f 


alter the Caſe? And afterwards all the Juſtice 
agreed, and pave . for the Plaintiff: 
o did not make a Condition, 


but a conditional Limitation ; and it would not J 
be a reaſonable Conſtruction of the Intent of the We; 
Deviſor, that if the Feme of the Defendant make , 
à Breach, that it ſhould forfeit the Eſtate of the n 
Leſſor in Remainder, but only a Determination and 
of her own Eſtate ; and for that many Caſe Ly, 
were cited. 2. The Infancy in this Caſe is not A 
material ; for the Infant took here by Purchaſe ſoy 
and not to have Age, and it is a conditional Li les 
mitation en Fait, and Infants are not privilege Justi 
againſt Conditions en Fait. Co. Litt. 233, & lin 
3. No Notice to be given of the Condition, for but 
want of Notice ſhall not excuſe in this Caſe as 114. 
did in Corbet's Caſe, Co. 4. 2. becauſe the Devil £ 
here is to a Stranger and not to the Heir, and the a L 
Deviſee might as well take Notice of the Cond: Arne 
tion as of the Eſtate deviſed to her. Otherwise Land 
it is where the Deviſe is to the Heir upon ſuch vir 
conditional Limitation z for the Heir night ente h 


upon his General Title as Heir, without Not! 


1 


\- ok the Will or Condition. Here the Defendant 


or had no Title, unleſs by the Will, and yet entered; 
ei and this Difference was taken and agreed, where 


5 a Deviſe is to one upon Condition, and another 
n. b concerned and he is more privy, he that is more 
no ll privy ſhall give Notice to the other; but where 
tz. both are equally privy and equally concerned, as 
ie bere the Leſſor and Defendant, none of them is 
de. Wl obliged to give Notice. 2 Co. Molineux's Caſe, 
ice G. Lev. Rep. 2 part 21. Williams v. Fry. 
= Deviſe to one for Life, after his Death to his 
Iſſue, with Power to make a Jointure, is an 


u Eftate Tail; and Tenant in Tail, with Power 
ices to make a Jointure, ſuffering a Common Reco- 
il: very, it deſtroyeth the Power. Lev. Rep. 2 part 58. 
jon, Xing v. Melin. be | 

not V. B. ſeized in Fee of Tenant-right Lands in 
the // morland, made his Will in theſe Words, I de- 
gabe u to my Couſin W. B. all my Tenant - right Eſtate 


and not only the Tenant right Land for Life, 
Liv. Rep. 2 part 91. Wilſon v. Robinſon. 

A Man deviſeth Lands to his Wife that ſhe 
ſhould diſpoſe of it to which of his Infants ſhe 
pleaſed ;* Upon the firſt Argument Vaughan Chief 
juſtice, and Atkins held, That ſhe might diſpoſe 
tin Fee; Hugh Wyndbam and Ellis the contrary ; 
but it was adjourned ulterius arguend. Lev. 2 part 
0a. Sir Rich. Saltonſtall's Caſe. | 

Ejectment and Special Verdict. Remnant ſeized 


the et Lands in Fee having three Daughters, Suſan, 
ond ne and Elizabeth, deviſed to his Wife all his 
runde Lands till his Heir ſhould come to Twenty-one, 


paying to his Heir ten Pounds per Annum, and 
to his other Children 20 's. a-piece, Item, he 
pave to Anne and Elizabeth 140 J. a-piece, and 
OY Gg 2 if 


at Brigs-end, &c. By this Deviſe the Fee paſled, 


Deviſes and Legatleg. 


if Suſan, his Heir, died without Heirs before 21, 


ſo that the Land came to Anne, then Anne to pay 
to Elizabeth the Portion ſhe her ſelf ſhould have 
had; and if any of the younger Daughters died 
without Heir before 21, her Portion to be di- 
vided between his Heir and her other Daughter, 
Per Cur upon Argument: It was a Deviſe of lu. 
heritance to Suſan, and ſhe ſhall have the Whole 
excluſive of her Siſters by theſe Words in the 
Will, calling her his Heir, and often in the Will 
mentioning his Heir in the ſingular Number. But 
by the Words, If Suſan his Heir die without Heir 
before 21, ſo that the Land fall upon Anne, then 
Anne do pay to Elizabeth the Portion which ſhe 
her ſelf ſhonld have had, is no more than an 
Eftate Tail, and not a Fee ſimple. Lev. Ry, 
2 part 162. Tilly v. Collier. jo Fer ICE nk GI 

A Deviſe Lands to a Man during his Erik, 
he having relinquiſhed his Country upon Diſples 
{ſure of the States againſt him, but not baniſhed, 
was good till he return. Lev. Rep. 2 part 191. 
Paget v. Voſcius. | | 
In Ejectment. A Man having three Sons, 4. 
B. and C. deviſed a Part to each Son without 
Limitation of any Eſtate ; and if any of them 
died, his Part to remain to the others; one died, 
and if his Part ſhould remain was the Queſtion, 
The Reverſion deſcending upon the eldeſt it de- 
ſtroyed the contingent Remainder to the others 
but ſhall be good by executory Deviſe. Lein 
2 part 202. Forteſcue v. Abbot. _ 
A Man ſeized in Fee deviſed to a Stranger and 
his Heirs after the Death of the Deviſor and bis 
Wife; he dieth. and if the S ranger ſhould take 
preſently, or not till after the Death of the Wife 
and that ſhe ſhall have it for her Life by Impl. 


cation 


Deviles- and Legacies. 452 
cation was the Queſtion; and adjudged, That 
the Stranger ſhould not have it till after the Death 
of the Feme as well as of the Baron, and that the 
Heir ſhould take it in the mean Time. Lev. Rep. 
2 part 207. Smith v. Scholar. 3 
A Deviſe to the Heirs. of Robert Durdant yet 
living, who then had a Son named George, is a 
good Deviſe to George, and that the Remainder 
vas veſted and executed in George, and not con- 
tingent and deſtroyed by Fine by Higdon the 
Truſtee-in the Life of Robert. Lev. 2 part 232. 
un. rn. ES. 5 
A Man ſeiſed in Fee of Land to the Value of 
10 |, per Annum, deviſed Legacies to ſeveral Per- 
ſons to be paid out of it to the Value of 7260 
within a Year after his Death, and after deviſed 
the ſame Land without Limitation of any Eſtate 
to one under whom the Defendant claimed. The 
Deviſee enjoyed the Land three Years, and paid 
20 |, of Legacies. and after his Death the Executor 
ſecured: the Reſidue 4 the Heir of the Deviſor en- 
tered and brought an Ejectment. By three of the 
Juſtices ; It is Fee, but not conditional, but in 
Truſt for to pay; and adjudged for the Defendant... 


* ” * 


Lev. Rep. 2 part 249. Freake v. Les. 
By the Conveyances of Demiſe and Fine to 

Uſes, a Rent may be divided without the Aſſent 
or Attornment of the Party; becauſe his Aſſent 
or Attornment is not requiſite for the Perfection 
of 7 Conveyances. Lev. 2. part 140. Colborn 
v. Nrigbt. 1 | 5 
The Caſe of Ejectment and long Special Ver- 
dict and Devaſtavit, alledged by an Executor 
and denied by him was ſuch: A Man poſſeſſed 
a long Term for Years of the Manor of imple, 
teriſed it to his Son Jobn, and it Jobn died un- 
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Deviſes and Legacies. 
married and without Iſle, all to go to his Daugb- 
ters and their Executors; and if John be married, 
and have no Iſſue living to enjoy it, then after the 
Death of John's Wife to the Daughters; Joby 
died without Iſſue, and made his Siſters his Exe 
cutors, and if the Sons ſhould have the Eſtate by 
the Deviſe of their Father, they had not com. 
mitted Waſte ; but if they took as Executors to 
their Brother, for whoſe Debt they are ſued, they 
had committed Waſte ; and upon Argument and 
Conſideration it was adjudged, That the Re 
mainder of. the Term to the Daughters by the 
Deviſe of the Father was void, being a Remzin- 
der to them upon the Death of their Brother 
without Iſſe, and therefore they took it as Ei 
cutors of the Brother; for it is not as the Count! 
of the Daughters would have it, ſcil. To be take 
without Ile ring at his Death, and ſo the Con 
tingent to happen within the Compaſs of a Lift; 
and yet if it was ſo, the Court held it to be wil, 
according to Child and Baily's Caſe, 2 Co. fo 
although that it had prevailed in the Caſe of the 
Deviſe of an Inheritance, as in Pell and Brom 
Caſe, 2 Cro. yet it had not at any Time prevail 
ed in the Caſe of a Term ; and the' Court would 
not extend a Deviſe of Chattels to make Perpe- 
tuities further than it had been before. Levin 

3 part 22. Gibbons v. Sommers 
Ejectment and Special Verdict, upon which 
the Caſe was; Villiam Day ſeiſed in Fee, der! 
ſed the Land to William Turner for his Life, ant 
his Heirs; and for want of Heirs of him, t 


- 


George Turner in the ſame manner; and for want 


of Heirs of him, to William Flint and his Heirs io 
ever. Villiam and George Turner are dead with 
out Iſſue, William Flint is dead, ard the Leſ 


pA. Vx key 2 N35 —_ . 


Deviles and Legacies. 
given for the Plaintiff ; For William and George 
Tuner had but Eſtates Tail, the Remainder in 


Fee to Flint; for the Words, For want of Heirs of 
bm are for Default of Heirs of his Body, accord- 


| ing to Beresford's Caſe, Co.7. Alſo it is found in 
the Verdict, That Villiam Flint was the next 
Couſin and Heir to William and George Turner, 


proves the Intent to be Heir of the Body; for 


they might not die without Heirs living of William 
Flint, or ſome of his Heirs. Wherefore Heirs. of 


the Body are neceſſarily to be intended, 2 Cro. 


Vebb v. Herring. Lev. 3 part 70. Parker v. Thacker, 
In Ejectment upon 0 Cul. and Special Ver- 
dict, Tenant 5 his Will and deviſed the 
Land; and after the Bargain and Sale inrolled, 
conveyed the Land to one Tenant to the Precipe, 
againſt whom a Common Recovery is had, with 
Voucher of the Tenant in Tail to the Uſe of him- 


ſelf in Fee; and if by this Recovery the Will was 


made good, and that the Deviſee ſhall have the 
Land by the Deviſe by. Vertue of it, or that it 
ſhall revoke the Will, was the Queſtion. And 
by Pembertou Chief Juſtice, and tont le Court, it 
was adjudged upon Argument a Revocation ; for 


by the Bargain and Sale, and the Recovery, alt 


the Eſtate 18 altered after the Will, Lev. 3 part 
108. Lifter v. Liter. ee Kon BESR 
Ejectment upon Demiſe of Benjamin Cutter, 


and Mary his Wife, and upon Non Cul. Special 


Verdict found, That Fobn Church was ſeiſed in 
Fee, and by his Wife Iſabel had Iſſue four Sons, 
ſumphrey, Robert, Anthony and Fobn, and de- 
vil all to his Wife for Life, if ſhe do not marry ; 
but if ſhe do marry, that Humphrey preſently after 
pas Gg 4 . 
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her Deceaſe enter, have, hold and enjoy, all the 
Lands to him and the Heirs Male of his Body, 


the Remainder to Robert and the Heirs Male of 
his Body, the Remainder in like manner to 4» 
thony and John, with divers Remainders over; 
and they derived the Title from Humphrey to the 
Grandſon, and from him to the Wife of the Lel. 
ſor, Filiam unicam ſuam; and the Title of the 
Defendant as Heir Male of the Body of Robert the 
Second Son. And after Argument it was reſolved, 


That the Verdict is imperfe& as to the Plaintiff, | 


for altkough that the Grandſon of Humphrey hal 
not any other Daughter, he might have a Son, 
according to Gymlet and Sands's Caſe, x Co. upon 


which, by Conſent, the Verdict was amended, | 


and made unicam Filiam & Hered. fuam. And 
then the Queſtion was, If any Entail was made 
by the Will, foraſmuch as Iſabel the Wife did na 
marry z and if no Entail was made, then the 
Wife of the Leſſor had the Title as Heir General: 
But it was upon Argument reſolved, That not. 
withſtanding the Lands were entailed by the Will, 
for by all the Scope of the Will it appeared" that 
there was an Entail intended by the Deviſdr with 
divers Remainders, and after that this Intent ſhall 
be defeated, the Words ſhall be taken thus; ſc. 


If ſhe marry, Humphrey to enter preſently ; and 


if ſhe do not marry, then Humphrey ſhall have, 
hold and enjoy them to the Heirs Male of his 
Body, with the Remainders over. Upon which 


Judgment was given for the Defendant. IL. 
3 parb 125. Luxford v. Chee ke. e 


Ejectment; and upon Trial before Charltm, 
Juſtice, for the Poverty of the Parties, and to 


prevent the Charge of a Special Verdict, the Cal: 


Was put to have the Opinion of the Court, aol 


Deviles and Legacies. = 
it was ſuch: A Man ſeiſed of Lands“ on the Part 
of the Mother, deviſed them to his Executors for 
Payment of his Debts for ſixteen Years, and after 
to one who was his Heir on the Mother's Side; 
and if he ſhould take them by Deſcent; or Parchaſe 
by the Will, was the Queſtion: And Charlton be- 
fore that the Caſe was put, inclin'd that he ſhould 
take by Purchaſe, being the better for him; for 
then the Heir on the Part of the Father might 
come to inherit by him before the Heir on the 
Part of the Mother, and fo both Heirs inherita- 
ble; and ſo it was argued at the Bar by the 
Counſel on that Part: But on the other Part it 
was argued, and ſo reſolved, by the three Juſti- 
ces, Pemberton, Wyndbam and” Levinz, That the 
Deviſe was void, and he ſhould take by Deſcent, 
and it is no more than if the Deviſor had made a 
Leaſe for ſixteen Years, and then deviſed the Re- 
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the WE verſion to his Heir; and the Deſcent from him 
ral; Jo the Heir on the Part of the Father or Mother, 
not: is but a Conſequent depending upon the Nature 
vill, of the Eſtate. And it is not like to the Caſe, 
that where a Man having two Daughters deviſed the 
with i Lands to them and their Heirs; for that the 
hall WI Quality of the Eſtate is altered in themſelves, and 
ſal. bey are thereby Jointenants, and Survivor ſnhall 
and be between them, which had not: been if the 
ave, Lands had deſcended to them as 'Coparceners. 
F his And Judgment was given according to the Opi- 
rhich we of the three Judges. Lev. 3 Part 1277 Hedger 
/ . 
Fi Ejectment upon Demiſe of Dorothy Hewly, Heir 
riton, cf Chriffopber Hewly, who being ſeiſed of the 
id to Lands in Queſtion in Fee, made his Will in theſe 


Caſe I Words, I Deviſe to my Wife (now the Wife: of the 
and I befendant) 600 I. to be paid to William WR 
| 1 5 and 
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and is in full Payment for the Lands I purchaſed o 


the Queſtion. And reſolved. by Pollexfen Chief th 


' becauſe that the Heir is not to have them till 


them in the mean Time by Implication : But 
here the Lands are not deviſed at all, but he de- 


Wife, in which he is miſtaken, and it- {ball not 


Devites and Legacies. 


bim, (being the Lands in Queſtion) and alrech 
flated in Part of a Fointure to my ſaid Wife dui 
ber Life, being of the Value of 67 J. per Ann. That ſe 
of Wilton, Tork and Malton, the Landi there « il 7 


. mount to 63 I. per Ann. in all 130 I. per Ann. le . 


alſo flated on my Wife in full of ber Fointure. The ;; 
PPP the:t and. bo Co WY” 
ſtion) were not ſettled upon the Wife, and if WM 
they ſhould paſs by the Will to her for Life ws 


Juſtice, Rokesby and Ventris Juſtices, That they 
paſs not by the Will. Here are no Words of De. 
viſe to pals them, nor no Intent that ſhe ſhould 
have them by the Will, but a Miſtake that he hal 
ſettled them before; and therefore they did not 
paſs by Implication, as in the Caſe of H. 7, where 
2 Man deviſed Lands to his Heir after the Death 
of his Wife; the Wife ſhould have them in tle 
mean Time; for the Lands are deviſed'and to the 
Heir, but not till after the Death of his Wife; and 


after the Death of the Wife, the Wife ſhould have 


clares, That they are already ſettled upon the 


turn to a Deviſe to the Wife by Implication. But 
Howell Juſtice contra: Here appeareth an Intent 
that the Wife ſhall have them; and although that 
he be miſtaken in the Way, that ſhe ſhould take 
them by the Settlement, ſhe ſhall take them by 
ſuch Way as ſhe may; _ by the Will rather 
than his Intent may be fruſtrated: But by the 
Opinion of the other three Juſtices, Judgment vis 


given 


|  Deviſes-and Legacies. 
given for the Plaintiff. Lev. 3 Part 2 59s W right u. 
Wyoel.. te $9 nee , nas 
Where the Plaintiff ſaith, That he was poſſeſ- 


- 


ſed by Virtue of the Will of the Term for 1000 


Years, where the Deviſe is to him for Life only, 
the Remainder to his Son, and the Heirs Male of 
his Body, it is good, per Cur'. For the Remainder 
to his Son is but contingent, if any Remainder ot 
the Term ſhall be; for every Eſtate for Life is, 
in Suppoſition of Law, of greater. Continuance 
than any Eſtate for Years; and therefore the 
whole 1erm is in the Father during his Life, and 
the Remainder to his Son is but a Poſſibility. 
Lev. 3 Part 264. Dauſa v. Earls -; 1 
In Ejectment tried at Kent Aſſizes, upon the 
Evidence the Caſe was ſuch before Treby Chief 
juſtice, and was agreed to be made a Caſe by 
the Opinion of the Court. Alen by his Will de- 
viſed the Lands in Queſtion in theſe Words; I 
give and bequeath to ny Sons Richard and Robert, 
ond their Heirs for ever, and the longer Liver of them, 


Death, all that ny Meſſuage, &c. The Wite died, 
and Robert deviſed his Part to the Leſſor and died, 
and the ſole Queſtion: was, If Richard and Rabert 


Inheritance; and after divers Arguments, it was 


Tenancy in Common; Powel being of a .contrar: 
3 Levixx 3 Part 373. Bliſſet uv. Cranwell 
%%, „ i ln Loretta 271 2 
A Deviſe to A. for Life, and if he have Iſſue 
Male, to the Iſſue Male and his Heirs; and in 
Caſe A. die without Iſſue, to B. and his Heirs; 
A. hath an Eſtate for Life only. Lev. 3 Purt 432. 
Loddington v. Kime. f i 
| Deviſe 


to be equally divided between them after my Wife's 


were Joint-Tenants or Tenants in Common of the 


adjudged by  Treby, Nevil and Rokesby, to be a 
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_ 


ttheir Law, and if they proceed ill, he ought to 
Court; and the Prohibition was denied. In, 
- Aſſumpſit 


had not Aﬀets ultra: Wh 


Dediſes and Legacies. 
Deviſe of the Land after his Debts paid, he 
afterwards contracts other Debts, the Land ſhall tor 
revert upon Payment of the firſt Debts. Ly, the 
3 Part 433. Loddington v. Rinne. 
A Man made two Executors, of whom one 
made his Executor and died, and afterwards the 
ſurviving Executor died inteſtate: A Legatee ſued 
the Executor of the Executor, who firſt died, in 
the Eccleſiaſtical Court for his Legacy, why 
pleaded this Matter; which Plea they refuſed, 
upon which he prayed a Prohibition, and it wa 
denied; for the Matter is Teſtamentary, and per 
'haps the Executor of the Executor hath all the 
Goods in his Hands, and is Executor of his om 
Wrong; and no other in the Caſe to be: ſued fir 
Recovery of the Legacy. And although that the 
Survivor ſhall have all by our Law, it is not ſo 
perhaps in theirs; and the Matter belonged to 


- appeal, but they ſhall not be prohibited by thi 


1 Part 164. Guillan v. Gill, 3 oe 

and declared, That one J. S. deviſed 
a Legacy to the Plaintiff, and made the Defer 
dant Executor, and the Plaintiff intending to ſe 
him for it, he, in Conſideration of Forbearance, 
promiſed the Plaintiff to pay him; the Defendant 
pleaded ſeveral Bonds and Judgments, and that ht 
| eupon the Plaintif 
demurred, and had Judgment without Argument; 
for the Aſets is not material, if he had any « 
none, being charged upon his own Promiſe in Col. 
ſideration of Forbearance, and Forbearance of Sult 
for a Legacy is ſufficient Conſideration. Lev. ! 


. 6 , „ 


6323 5 * 8 
1 A 
o 


Deviſes..and- Legacies. 
e A Man deviſed Goods to A. and B. the Execu- 
all tor aſſented to the Legacy, and then 4, died; 
Ie, the Executor of A. ſued in the Eccleſiaſtical Court 
be the Part of A. for by the Eccleſiaſtical. Law 
one Ml there is no Survivor in ſuch Caſe, B. ſued for a 
the MW Prohibition and declared, and upon Demurrer 
ne) and Argument, adjudged, That the Prohibi- 


| in ton ſhould ſtand; for by the Aſſent of the Exe- 


who i cutor the Intereſt is veſted and become a Chat- 


lei tel, and governable by the Common Law, Leu. 
was BY Part 209. Buſtard v. Stukeley. „ 
pe. The Spiritual Court have the Probate of Wills, 
the but a Feme Covert cannot make a Will; if ſhe 
om diſpoſeth of any Thing by her Huſband's Con- 
1 for bent, the Property of what ſhe ſo diſpoſeth paſ- 


of the Huſband; If the Goods were given into 
another's Hands in Truſt for the Wife, ſtill her 
Will is but a Declaration of the Truſt, and not 
a Will properly ſo called. But of Things in Ac- 
tion, and Things that a Feme Covert hath as 
Executrix, ſhe may make a Will by her Huſ- 


dand's Conſent ; And ſuch a Will being properly a 
ſen Will in Law, ought to be proved in the Spiritual 
o fur (Court. Mod. Rep. 212. Anonymus. „„ 
ane In an Action upon the Caſe the Plaintiff de- 
ndant ſcares, That upon Communication of a Marriage 
at leo be had between the Inteſtate's Daughter and 
intif Me Defendant's Son, it was agreed, that the In- 
nent; {Wſi-ſtate ſhould give the Son 50 l. with his Daugh- 
wy o'r, and that if the Daughter ſurvived the Son, 
1 Con-be Defendant ſhould pay her 100 I. after his, 
f Suit Death, and mutual Promiſes were made between 
Lev. e Inteſtate and Defendant to perform the A- 
uf rreement.; and ſhews that the Marriage was had, 
7 1 and that the Inteſtate paid the 501, and died, and 


that 
Do, | 


ſth from him to her Legatee, and it is the Gift 
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_ Deviſes and Legacies, 

that the Son died, and aſſigns Breach in the De 

fendant's Non payment in retardat Adniniſyu 
Sc. and upon Non Aſſumpſit it was found for the 
Plaintiff. Seleck Caſes 1 Ama, Baficld Adminiſiu 
oo | dra Eero: bales | fo, 
In an Ejed frme upon a Trial at the Bar, the 
Evidence was, That one Warner by his Will in 
Writing deviſed the Lands in Queſtion to Hey 
Etheringham, and the Heirs Males of his Body 
and batled the Writing to a certain Perſon to keey, 
and four Years after died; and about a Fort 
night after his Death this Writing was . found 
gnawn all to Pieces by Rats; yet he, with the 
Help of the Pieces, and of his Memory and other 
Witneſſes, cauſed it to be proved in the Eccles 
ſiaſtical Court; and the Court demanded of the 
Witneſſes, Whether a Stranger, that knew not 
the Contents of the Will before, by joining of the 
Pieces together, could tell that the Deviſe of the 
Lands in Queſtion was to Etheringham, and the 
Heirs Males of his Body? For they did agree, 
That if this Clauſe could be made out, thong 
by joining of the Pieces, it were a good Will 
But the Witneſles ſaid, A Stranger could not make 
out that Clauſe. Whereupon the Court diredel 
the Jury, That if they found that the Will wa 
gnawn before the Death of the Deviſor, then 
*twas for the Plaintiff; if after, for the Defer- 
_ Seleck Caſes, 2 Etheringham v. Etherng 
am. | : „„ 

In Ejed firm upon a Special Verdict the Calc 
was, That one being ſeiſed of the Manor of U. 
and other Lands in Somer ſetſbire, by his Will in 
Writing deviſed the Manor to A. for ſix Yea! 
and Part of the other Lands to B. in Fee; and 

then comes in this Clauſe, And the ref Pe 


— 


- Deviſes and Legacies. - 


Ds ds in Somerſetſhire, or elſewbere, I gine to | my 
rat we and the Heirs of bis Body. And 10 5 Que- 


tion was, Whether the Reverſion of the Manor 
aſſed or no? for it was ſaid, That the Word 
ze, did extend only to ſuch Lands as were not 
eriſed before; but it was adjudged for the De- 
endant, that the Reverſion of the Manor paſſed 
y the Deviſe. Select Caſes 28. Wheeler v. Valrww. 
Before Jones and Dolben, Juſtices of the King's 
zench, and others, Commiſſioners delegate, the 
aſe was, Mary Shore made her Teſtament, and 


* 


und l it named Eliz. V beeler her Executrir, and gave 
the ne Reſidue of her Goods to the Diſpoſal of her 
ther Wxecutrix, and Sir Fobx Shore her Brother, and 
ccle- Nied. Dame Wheeler not having proved the Te- 
the WMiament made her own Teſtament, and of it 
not nade Eliz. Tayler Executrix; after the Death of 
the Name heeler, Adminiſtration of the Goods of 
the Ny Shore cum Teſtamento annexo was committed 


o Sir Fobn Shore, who by his Teſtament made 


his Wife his Executrix, and died, and afterwards 
ough Adminiſtration de Bonis non, Gc. of Mary Shore, 
Will vis committed to the Lady Shore, Wife and Exe- 
nabe Wentrix of Sir John; and the ſaid Eliz. Tayler 
eted having prayed Adminiſtration to be granted to 
was her, it being denied, ſhe appealed to the Dele- 
then gates; and at firſt it was agreed, That the Be- 
efen- {Whqueſt of the Reſidue by the Words aforeſaid, was 


a Bequeſt. of the Intereſt, and not an Authority 
only. Secondly, That this Intereſt was not a 


Cale Woiety of the Reſidue, nor did grow by Survi- 
f D. vorſnip to Sir John Shore in the Caſe of a Legacy 
11 in ges it ſhould in a Gift of Goods at the Common 
ea LW. Thirdly, it was reſolved, That though 


dininiſtration might be granted to the Appellant 
and Appellee together, yet there was no 2 
0 „ 0 


er Appeal; and the Grant by the Judge of dle 


weviſes and Legacies, _ 


Adminiſtration was confirmed, and the Appel 
lant condemned in 10 l. Coſts, Sir Thomas Fon 
161. Elizabeth Tayler Appellant, v. Dame Sho, 
devant Commiſſioners Delegate. 8 je 

Action in the Debet & Detinet was brought for 
Rent, although the Plaintiff entitled himſelf (# 
Executor) to the Reverſion of the Term to which 
the Rent was incident, Sir Thomas Jones 169, 
Trattle v. King. a ds | 

In- a Will, if there be a Condition, and after 
that a Limitation, the Condition muſt be limited 
accordingly. Calthrop 3. Davies v. Kemp. 

Lands deviſed to two Sons and their Heirs 
one dies in the Life of the Deviſor. The Der. 
ſor dies without new Publication, the Survivor 


ſhall have all : Tf both had died, then the Hein J 
could not have taken. Caltbrop 3, 4, 5. Daria Ro 
v. Kemp. Fo * La. 
One makes A. and B. his Executors, and Co 
wills, That A. and B. ſhall have and hold the his 
Iſſues and Profits of his Lands, until his Heir I Th 
mall attain his Age of 21 Years, to the Intent N ver 
that the Executors with the Profits of this ſhall as 
pay his Debts, and for the Education of his Chi- far 
dren; adjudged, That it was an Intereſt in that ed 
Executors : Had it been only that he ſhould have WM an 
the Overſight and Doing of all his Lands and move- Wl Life 
able Goods, then it had been otherwiſe; as nM is : 
Telv. p. 73. Carpenter v. Collins. So in fo. 26. Cal 
pl. 17. the diſpoſing, ſetting, letting and ordering / 
of his Lands for the Government and Ordering afte 
of his Children. It's no Intereſt to ſell the Land. for 
Vid. Cro El. p. 678. Piggot and Garniſh, Calthrop 25. w 


Courtbope v. Hayman. 
Es | 


- . a 


' Deviſes and Legacies. 
the Bl 4 Rent is deviſed to one (de Nevo) and to the 
ve Wi Heirs Males of his Body, and for Default of ſuch 


ones i 10ue to another, and the Heirs Males of his Body; 


bore and for Default of ſuch Iſſue to another, and the 
Heirs Males of his Body; the firſt Deviſee having 

for BY no Heirs Males ſuffers a Common Recovery. 'Th:s 

e Recovery is good, and ſo the Avowry is good. 

nich Caltbrop 5 2. with v. Furnaby. 

69, If 1 1 Rent to a Man, and the Heirs of his 
Body, and then deviſe it to another to begin atter 


lter i that, this is an ware ad Deviſe, and not a Re- 


utel I mainder, and cannot be cut off by a Common 
: Recovery. Calthrop 53. 
ls, Cuſtom of having an Heriot, whether the De- 


eri. ceaſed had Goods or not, a void Cuſtom, Cal- 
Ivor drop 86. Smith v. Paynton. 5 
lein Villiam Bezar the Teſtator had four Sons, Fobn, 


in Robert, William and Matthew, and deviſcd the 


Lands in Queſtion to Jobn for Life, under the 
Conditions and Limitations in his Will, and after 
his Deceaſe to the Uſe of the Heirs of his Body. 
This, though it be limited to him for Life, is n 
vertheleſs an Eſtate Tail to him, as well in a Will 
as any other Conveyance. The Eſtates cannot 


an Eſtate of Freehold is limited to a Man for 
Life, the Remaipder to the Heirs of his Body, it 
s an Eftate Tail in Deviſe as well as in a Deed. 
Calthrop 171. Rundale v. Eeley, and others. 

A Ma deviſeth Blackacre to A. in Fee. and 
after by the ſame Will deviſeth a third Part to B. 
for Life, or in Tail; this laſt Deviſe to B. doth 
p 26, not make void all to 4. but B. ſhall have an 
Eſtate in Poſſeſſion, A. in Remainder, Calthrop 

4 
4 C 


ſtand together, but the Eſtate for Life is ſwallo w-. 
ed up in the Tail; and the ſame Rule holds where 


465 


__- Deviſes and Legacies, 
J. T. ſeiſed of Houſe and Lands, makes hi 
Will, and gives it to his Son Robert, upon Con- 
dition that he pay his two Siſters 5 J. per Amn Ii 
. to each by four Quarterly Payments; the fu 
Payinent to begin at ſuch Feaſt as ſhall firſt hay 
Pen after his and his Wife's Deceaſe. Aſterward 
he gives 50 3. out of the Rents. ——  Serjeant 
There is a Diverſity where the Money to be paid 
is a Sum in groſs, whether it is entire on the Lan erer 
or not, or whether it be to be paid in preſenti ul 
futuro; it ſo, this ſhall advance the Eſtate in Fee: ure, 
But if an Annual Rent or Sum be to be paid out 
of the Profits, this makes no larger Eſtate tha; a 
the Words will bear. Siſe Serjeant contra 
Paying generally makes a Fee, paying yearly out 
| of the Profits alters the Caſe. If it be given on 
to any one that is not Heir at Law, it is a Con. 
dition: I conceive it is a Rent-charge upon th 
Land. Take it upon the Reaſon of Colyer's Caſe ot 
If here be a Poſſibility that Robert ſhall loſe by 
what he pays under that compulſory Conditioh, th 
Kobert is at his Peril to pay the Quarterly Pay: 
ment. Vaughan Chief Juſtice. Two Things ar 
to be conſidered. 1. For the Benefit of the De. 
viſees. 2. For the Benefit of the Legatees : Hell 
did intend this Land particularly to be charge: } 
with theſe Legacies. The Entry of the Heirs l 
not always intended by the way of a Condition Whoſe 
But ſometimes it ſhall be look d upon as an er. 
cutory Deviſe, or as a Limitation. I give Land 
to A. on Condition he ſhall pay B. 10 J. if he yin 
not, B. ſhall enter. This is no Advantage to tit 
Heir to enter. Ellis Juſtice. In ſome Caſes pay 
ing ſhall not make a Fee. If it be apparent ther ire 
is a Loſs or Peril, a Fee paſſeth. Calthrop 225. 
% | 


We; N 


as . bo 


In Clauſe of the Will the Words are, I Vill 
ming her Natural Life, and after by her to be dif< 
uſed to ſuch of my Children as ſhe ſhall tbink fit. The 
veſtion is, What Eftate the Wife hath ? A De- 


it his Diſcretion, is an Eſtate in Fee. Vaughan 
hief Juſtice, I agree the Cafes : I know no Dif- 


by him, and to be diſpoſed at his Will and Plea- 
ure. But here I hold the Wife hath no Eſtate in 
ee, ſhe hath only an Eſtate for Life; but there 
s a Power in her to ſpecify an Eſtate to another: 
\s covenant to demiſe Lands to ſuch Perſons 
Or as many Years as I. S. ſhall diſpoſe it to; 
ow here is nothing by way of Gift, but a 
Power of Specification; and therefore the Word 
Diſpoſe carries no Fee. This Word Diſpaſe cans 


han he hath, and there 1s an Eſtate for Life only 


Will and Bequeath the Lands in Queſtion at my 
Vife : Diſpoſe, to ſuch of my Children as ſhe ſhall think 


reſly by the Gift of the Teſtator, and the Words 
at her diſpoſe) are with relation to the Children, 
nd not to the Eſtate; and when he hath difſ- 
ofed of it to any Child, that Child ſhall have but 


pecification: But my Brothers are againſt my 
pinion. Et il dit e ea ſententiæ mnumerans 
Ir, non ponderantur. Calthrop 23 2. Anonymus. 

If any Perſon or Perſons for whoſe Life of 
es any Eſtates are granted, remain beyond 
ea, and no Proof be made that they are living, 


h 2 


1d bequeath (the Lands in Queſtion) to my Wife 


viſe to another to diſpoſe as he ſhall think fit, or 


erence between deviſing Land to be diſpoſed of 


ot ſignify Give, for none can diſpoſe of more 
othe Wife. Let us turn the Words equi valently; 


t. Now this Way the Children do take it ex- 


n Eſtate for Life; ſhe hath the Nomination or 


ley ate to be accounted dead. Brit if the Per- 


41 


The TABLE, 


Aion, 

Where | are many bs againſt ae Ac. 

tion to be brought, Page 10 
To whom Choice | Action doth belong, 65 
Of Debt, where to be had, 296, 299, 26 
Where a Man may have Action of Debt againſt 
his on Executors, 4 298 
Perſonal, what, : 314 
Of Raviſhment of Ward, where it lies, 32 


in the Detinet good for the whole Arrears, a 
though part of it were before the Teflatori 
Death, and part after, 3% 
If Debt lieth againſt the els or Adminiſtrator 
at Election, 4 
There ought to be ſeveral Actions for Rent A. 
rear in the Time of the Inteſtate, and the Rent 
due afterwards in the Adminiſtrator's own 
Time e n l 


4g Adminiſtration and Adminiftratoy 


Letters of Adminiſtration: how, and where to be 
granted, 3, 100 

Where it ſhall determine an Executorſhip, 28, 29 
_ Adminiſtrators, in flee; the ſame with Exc 

tors, 4 256, 25] 
_ Adminiſtration defined; ? en 262 366 
Adminiſtrator refuſing, the Ordinary may Gor” 


. tried by a jury, 2 11 265) 
A Perſon dying Inteſtate in a Journey, * Thing 
5 about him give not the Archbiſhop : Power to 
nt Adminiſtration there. 223232 

%* iniftrator hath the Office and Quality of a 
tor, Je A 
| Dying 


The TABLE 


Dying, his Executors are not Adminiſtrators, 


Page 366 
Durante Aa Atate, when i it ſhall ceaſe, 21s - 
His Power, 368 
May diſtrain for Rent-arrear, 369 
May be charged by any Creditor in Debt, 270 
Two Adminiſtrations cannot ſtand together, 372 
Where an Adminiſtrator is liable to be ſued, 375 


Where Adminiſtratrix may become charged by 
her own Act, ibid. 
May bring an Action of Treſpaſs or Trover be. 
fore Letters of Adminiſtration granted, ibid. 
May be called to account by the Ordinary, 375 
No Adminiſtrator to render Accounts of the 
Perſonal Eſtate, but by Inventory, unleſs, &c. 


280 

Adminiſtrator, not the Ordinary, muſt have 
Action of Debt, td, 
Chargeable, although not named in an Obliga- 
tion, 385 


Aiminiſtration granted, and Lands ſold, became 
void, it after appearing an Executor was m_— 
ibi 
Archbiſhop ſhall grant Adminiſtration of an In- 
teſtate dying beyond Sea, | ibid. 
Granted by Batchelor of Law, good, e 
Adminiſtrator releaſing, his Adminiſtration revo- 
ked, the Releaſe becomes void, 387 
During the Minority of an Executor, where he 
ſhall be named Adminiſtrator, and where Exe- 
cator, ibid, 
No Adminiſtration produced, the Book of the 
Eccleſiaſtical Court good Evidence, 5 399 
Caſes of Ad miniſtrat tors, 
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